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GENERAL LAWS. 


AN ACT entitled “An Act to appropriate money to pay the mile- 

AA of the members of the Legislative Assembly of Ore- 

Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Srotion 1. That the sum of sixteen thousand dollars, 
or so much thereof as may be necessary, be and the same 
is hereby appropriated out of any money in the Treasury 
not otherwise appropriated, to pay the mileage of mem- 
bers of the Legislative Assembly for the sixth regular 
session. 

Bec. 2, That the Secretary of State be réquired to 
draw his warrant on the Treasurer for the sums severally 
due the members of the Legislative Assembly for mileage, 
Inasmuch as there is no law authorizing the payment of 
mileage tomembers of this Legislative Assembly, this 
Act shall take effect and be in force from and after its ap- 
proval by the Governor. 

Approved, September 23, 1870. 
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AN ACT to authorize the Secretary of State to furnish the mem- 
bers of the Legislature with postage stamps. 


Be it enacted by the Legislative Assembly of the Siate of 
Oregon, as follows: 

That the Secretary of State is hereby authorized to fur- 
nish each member of the Legislature with three dollars’ 
worth of postage stamps for their use; said postage stamps 
to be paid for out of any moneys now in the State Treas- 
ury not otherwise appropriated. Inasmuch as there is no 
law on this subject, thts shall take effect on and atter 
the approval by the Governor. 

Approved September 27, 1870. 


AN ACT to amend an Act, entitled, “An Act to provide for the 
times of holding the Supreme, ‘Circuit-and ounty Courts,” 
approved October 28, 1868. 


Be it enacted by the Legislative Assembly of the State of 
Oregon as follows: 

That Section two (2) ot said Act be amended so as to 
read as follows: 

Src. 2. That the terms of the Circuit Courts of the 
several Judicial Districts shall be held annually as follows: 

In the First District, in the county of Josephine, on the 
second Monday of April and the fourth Monday of Oc- 
tober. 

In Jackson County on the d Monday of February 
and November. 

In the Second District, iu the county of Douglas, on the 
second Monday in May and first Monday in November. 

In the county of Curry on the first Monday in June. 

In the county of Coos on the fourth Monday in May 
and the third Monday in October, 

In the county of Lane on the third Mondays in April 
and November. 


Sada ea i ae en a nate «2 


| GENERAL LAWS. 5 
ee eee ae see eee 
In the county of Benton on the second Monday in April 


and the fourth Monday in November. 

Sec. 8. Inasmuch as the Act to which this Actis an 
amendment interferes with the attendance of the Judge of 
the second Judicial District- at the Supreme Court, this 
Act shall take effect from and after its approval by the 
Governor. 

Approved September 29, 1870. 


AN ACT to require the proper marking of salmon when put up 
for market. 


Secrion 1. Be it enacted by the Legislative Assembly of 


g the State of Oregon: 


That every person who shall put up salmon in salt, for 
market, in barrels, half-barrels, kits, or other like pack- 
ages, before removing or permitting to be removed any 
such package from the place where the same shall be put 
up, shall mark or brand the said package in conspicuous 
and durable letters and figures with the true initials of the 
Christian name and the whole of the surname of the per- 
son or the name of the company by whom the same was 
put up for market, and also the place where and the year 
when the same was put up, and the kind of salmon, 
whether spring or fall salmon contained in the said pack- 
age. And if any such person shall remove or permit to 
be removed any such package from the place where packed 
without’having such brand or mark thereon, or on which 
the brand or mark shall be false in respect to the name or 
initials of the packer, or the time or place of packing, or 
the kind of salmon in the package, the person so offend- 
ing shall forfeit to any person who will sue for the same 
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the sum of twenty-five dollars, and five dollars for each 

and every package so removed without such mark, or on 

which the mark shall be false in any of the said particu- 
rc. 2. All acts and parts of acts heretofore in force re- 

lating to the inspecting of salmon are hereby repealed, 
Approved October 6, 1870. 
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AN ACT to provide for the ordinary expenses of the State Gov- 
. ernment, and other general and specific appropriations. 
Be it enacted by the Legislative Assembly of the State of 

i Oregon’ 

Section 1. That the following sums be, and the same 
are hereby specifically appropriated to the several objects 
hereinafter mentioned, for two years, commencing from the 
first Monday of September, one thousand eight hundred 
and seventy, to be paid out of any money inthe Treas- 
ury not otherwise appropriated. 

Sec. 2. For the salary of the Governor of the State, 
three thousand dollars; for the salary of Secretary of 
State, threejthousand dollars; for the salary of the State 
Treasurer}sixteen hundred dollars; for the salary of the 
Private Sécretary. of the Governor, twelve hundred dollars; 
for the salary of the Assistant Secretary. of State, eight 
hundred dollars; for the salary of the State Librarian, one 
thousand, dollars. 

. Sec. 3. For the salaries of the Justices of the Supreme 
Court, twenty thousand dollars; for the salaries of the 
District Attorneys, five thousand dollars. 

Sec. 4. For the salaries of Pilot Commissioners, six 
hundred dollars; for the salary of Visiting Physician to 
the Insane Asylum, one thousand. dollars. 
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Suc. 5. For the payment of expenses of conveying con- 
vicis to the Penitentiary, ten thousand dollars, or so much 
thereof as may be necessary. 

Szo. 6. For the expenses of the Penitentiary and sal- 
aries of officers of same, sixty thousand dollars, or so much 
thereof as may be necessary. 

Szo, T. For salary of Inspector of Penitentiary, four 
hundred dollars. 

Sec. 8. For publie printing, folding, paper, stitching 
and binding the laws and journals of the two houses, and 
all other printing ordered by the Legislative Assembly, 
fifteen thousand dollars, or so much thereof as may be 


necessary. 
Sze. 9. For rents, stationery, lights, fuel, postage and 


_other incidental expenses of the Legislative, Executive 


and Administrative departments, Supreme Court and State. 
Library, thirteen thousand dollars, or so much thereof as 
may be necessary. 

Szo. 10. For steam tug on the Columbia River Bar, 
eighteen thousand dollars. 

Sec. 11. For tuition Agricultural College, one thous- 
and nme hundred and eighty dollars. 

Sec. 12. For expenses incurred in locating Agricùl- 
tural College lands, including per diem and incidental ex- 
penses, one thousand five hundred and thirty-six dollars. 

_ Keo. 18. That the Act of September 23, 1870, appm- 
priating sixteen thousand dollars for the mileage of mem- 
bers of the sixth regular session of the Legislative As- 
sembly, shall be amended so as to read as follows: 

“Section 1. That the sum of sixteen thousand dollars, 
or so much thereof as may be necessary, be and the same 
ig hereby appropriated out of any money in the Treasury 
not otherwise appropriated, to pay the mileage and per 
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diem of members, and compensation of officers of the Leg- 
islative Assembly, for the sixth regular session. 

“Section 2. That the Secretary of State be required 
to draw his warrant onthe Treasurer for the sums sever- 
ally due to the members and officers, of, the Legislative 
Assembly for mileage, per diem and compensation.”’ 


Sec. 14. All salaries herein provided for shall be paid 
quarterly at the office of the State Treasurer, unless other- 
‘wise specified by law. No money appropriated by this 
Act for any specific purpose, shall be applied to any other 
purpose in any of the departments, or objects of appropria- 
tion herein provided for. And be it further enacted, That 
the following sums are hereby appropriated for the pur- 
poses hereinafter designated. 


Sec. 15. For the redemption of outstanding warrants 
issued for mileage and per diem to members of the Legis- 
lative Alssembly, at its fifth regular session, five thousand 
dollars, or so much thereof as may be necessary. 


Sec. 16. For the redemption of outstanding warrants 
and interest, issued for the salaries of the following named 
officers, for the last two fiscal years, commencing on the 
first Monday of September, A. D. 1868, to-wit: For the 
salary of the Governor ot the State, three thousand dollars; 
for the salary of the Secretary of State, three thousand 
dollars; for the salary of the State Treasurer, sixteen hun- 
dred dollars; for the salary of the State Librarian, one 
thousand dollars; for the salary of the Adjutant General, 
sixteen hundred dollars; for the salaries of the Justices of 
the Supreme Court, twenty thousand dollars; tor the sala- 
ries of the District Attorneys, five thousand dollars; for 
the salaries of Pilot Commissioners, six hundred dollars; 
for the salary of Visiting Physician to Insane Asylum, 
one thousand dollars; for salary of Private Secretary to 
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the Governor, twelve hundred dollars; for salary of As- 
sistant Secretary of State, eight hundred dollars; for sal- 
ary of the Superintendent of the Penitentiary, three 
thousand and six hundred dollars; for salary of Warden of - 
the Penitentiary, twenty-four hundred dollars; for salary 
of Assistant Warden to Penitentiary, eighteen hundred - 
dollars; and for the salary of the Inspector of the Peni- 
tentiary, four hundred dollars, making the sum of fifty- 
three thousand dollars, ov so much thereof as may be 
necessary. 

Sec. 17. For the redemption of outstanding warrants 
for the keeping of the insane for the last two fiscal years, 
beginning on the first Monday of September, 1868, eighty- 
six thousand dollars, or so much thereof as may be neces- 
sary. 

Sec. 18. For payment of M. K., Lauden for services as 
accountant to Legislative Committee of fifth regular ses- 
sion, twenty-six days, at ten dollars per day, and interest 
thereon, three hundred and twelve dollars, or so much 
thereof as may be necessary. 

Sec. 19. For redemption of .outstanding warrants 
issued for paper, printing, folding, stitching and binding of 
the laws and journals of the Legislative Assembly of 1868, 
and other printing ordered thereby, the sum of sixteen 
thousand dollars, or so much thereof as may be necessary. 

Sno. 20. For the redemption of outstanding warrants 
drawn upon the Insane and Convict funds, as per report of 
Secretary of State for 1868, four thousand dollars, or so 
much thereof as may be necessary. 

Bec. 21. Owing to the necessity of maintaining the 
public credit, this Act shall take effect and be in force 
from its approval-by the Governor. 

Approved Oct. 19, 1870. 
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AN ACT to amend section one, of article seven, of an act en- 
titled “An Act to regulate the Fire Department of the Sy 
of Portland,” approved October 17, 1860. 
SECTION 1. Be it enacted by the Legislative A of 
the State of Oregon: mae 
That section one, of article seven, of an act entitled 
“An Act to regulate the Fire Department of the city of 
Portland,’’ approved October 17, 1860, be and the same is 
hereby amended, so as to read as follows: 


Any person who shall have served as an active fireman 
for the period of seven years shall be entitled to receivea 
certificate as an exempt fireman, which shall forever re- 
lease him, in this State, from jury or militia service. 

Approved October 20, 1870. 


AN ACT to tax stock of banks. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Section 1. All shares of the capital stock of banks lo- 
cated in this State shall be taxed, at their value to the 
owners thereof, in the county, city or districtin which they 
reside. All shares standing in the names of persons re- 
siding out of this State shall be taxed to suca persons in 
the county, city or district where the bank is located; and 
such taxation shall create a lien upon such shares for the 
payment of said taxes. 

Sec. 2. It shall be the duty of the Cashier of every 
such bank, on or before the first day of September, in each 


year, to make out and send a notice in writing to the As- 
sessors of the several counties in this State, in which per- 


GENERAL LAWS. 11 


sons or parties may reside who own shares in their re- 
spective banks; in which notice shall be stated, the name 
or names of the person or persons, party or parties, who 
own shares in their respective banks on the first day of 
September, in each year, the number of shares owned by 
each, and the par value of a share, and to deposit said 
notice in the Postoffice in the town ii which any such 
Cashier may reside, directed to the Assessors aforesaid. 

Sxc. 8. Such Cashier, on or before the first day of Sep- 
tember in each year, shall furnish to the Assessors of the 
county where said bank is located, a like list of the stock- 
holders of said bank not resident in the State, the num- 
ber of their shares and the par value of the same. 


. Sec. 4. Such Cashier shall, at the request of any As- 
sessor of the city or district in which said bank is located, 
furnish said Assessor a like list of stockholders resident 
and not resident in the State, the number of their shares 
and the par value thereof. 


Sec. 5. The Cashier of any bank in this State, who 
shall neglect or refuse to comply with the provisions of 
the preceding sections, shall forfeit the sum of one thou- 
sand dollars for each offence, to be recovered by indict- 
ment, for the use of the county, city or district in which 
persons or parties may reside, owning shares, as aforesaid, 
and for the use of the county in which the bank may be 
located, when the persons or parties owning shares therein 
are not residing within this State. 


Seo. 6. Any county assessing taxes in accordance with 
the provisions of this Act, and paying the State tax 
thereon, shall be entitled to any State taxes which such 
county may pay into the State Treasury, in case the high- 
est judicial tribunal of-this State, or of the United States, 
shall hold that such tax is illegally assessed; and the same 


H 
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shall be refunded to such county upon presentation of such 
judgment or decree. 

Sec. T. All Acts and parts of Acts inconsistent with 
this Act are hereby repealed. s 

Approved October 20, 1870. 


AN ACT to repeal Section 31 of Chapter 18 of the General Laws 
so far as the same applies to the Counties of Wasco an 
, Umatilla, 
Be it enacted by the Legislative Assembly of the State of 
Oregon. 

Secrion 1. Thatsection 31 of chapter 18 of the General 
Laws, so far as the same applies to the Counties of Wasco 
and Umatilla be and the same is hereby repealed. 

Approved October 20th, 1870. 


s 


AN ACT to amend Chapter 33 of the General Laws, “To Organ- 
e the Militia.” 
Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Sxctron 1. That Sections 13, 14 and 15 of Chapter, 33, 
of the General Laws of Oregon, “An Act to organize the 
Militia,’ is hereby repealed. 

Szo. 2. The Adjutant [General shall turn over to the 
Secretary of State all books, papers and property apper- 
taining to the office of Adjutant General, and take his re- 
ceipt for the same. 

Sec. 8. As there is no longer a necessity for the office 
of Adjutant General, and the expense of the same is a bur- 
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den to the State, this‘act shall take efect immediately 
after its approval by the Governor. 
Approved Oct. 20, 1870. 


ES 


AN ACT to create the office of Assistant Treasurer of State, and 
provide for his compensation, and define his duties, 
Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Section 1. That the Treasurer ,of State shall have 
power, in his discretion, to appoint, under his hand and 
seal, an Assistant, who shall take the oath of office pre- 
scribed by law for the Treasurer of State, which shall be 
‘filed in the office of the Governor; and such Assistant 
may perform and execute all the duties of Treasurer of 
State, and, for the faithful performance of all his official 
duties, the said Treasurer of State shall be responsible. The 
style of such officer shall be Assistant Treasurer of State. 


Src. 2. That compensation shall be made for the ser- 
vices of Assistant Treasurer as follows: The State Treas- 
urer,for the purposes of making compensation aforesaid, and. 
for such other aid as he may require, shall receive one half 
of one per centum for all moneys received by said Treas- 
urer, provided this shall only apply to moneys received 
into the Treasury after this Act takes effect, and one-half 
of one per centum of all disbursements made by him, 
which amount of money, due the Treasurer for the pur- 
poses aforesaid, shall be paid quarterly by warrant drawn 
by Secretary of State on the Treasurer, upon a certificate 
being presented to said Secretary, made by the State 
Treasurer of the amount of per centum due him under this 


Act. 
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Sec. 3. Inasmuch as there is a large amount of busi- 
Tess to be transacted in the office of Treasurer of State, 
and no authority given to employ assistance to transact the 
duties required by this Act, the same shall take eflectand 
be in force from and after its approval by the Governor. 

Approved October 20, 1870. 
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AN ACT to appropriate funds for the construction of aSteam- - 
at Canal at the Willamette Falls, 


‘Wuereas, The Willamette Falls Canal and Lock Com- 
pany Was duly incorporated under the laws of Oregon, on 
the 14th day of September, 1868, for the purpose of con- 


structing a canal and locks at and on the west side of the 
Willamette Falls; and 


Whereas, It is of great importance to the people of Or- 
egon that the obstructions to the free navigation of the 
Willamette river at that place should be removed, and 
freights carried on said mver should be cheapened; there- 
fore, 

Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Section 1. That the State of Oregon hereby agrees 
and pledges its faith to pay the Willamette Falls Canal 
and Lock Company the sum of money, in gold coin, as 
hereinafter set forth, out of the funds donated by the Uni- 
ted States to the State of Oregon for ie purpose of in- 
ternal improvements. 


Sxc. 2. In order to entitle the said corporation to re- 
ceive the sum of money hereby agreed to be paid, it shall 


be the duty of said corporation to construct a canal and 
locks at and on the west side of.the Willamette Falls; the 
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said lock to be not less than one hundred and sixty feet 
in length, and forty feet in width, and to be constructed 
` chiefly of stone, cement and iron, and otherwise built in a 
durable and permanent manner; the said canal and locks 
to be completed on or before the first day of January, 1873. 
And after the completion of the same, the said corpora- 
tion shall pass without delay through the said canal and 
locks, all stea™boats, flatboata, barges and other water 
craft, in the order in which they shall arrive at either ter- 
minus of said canal. 

Sec. 3. The State of Oregon agrees to pay the said 
sum of money upon the express condition that the said 
corporation, after the completion of the said -canal and 
locks, as hereinafter set forth, shall not charge a greater 
rate of tolls than fifty cents per ton for freight, and ten 
“cents for each passenger, going through said canal and 
locks in steamboats or other water craft. And at the ex- 
piration of twenty years from the time said canal and locks 
are completed, the State of Oregon shall have the right 
and privilege to take and appropriate to its own use for- 
ever, the said canal and locks, upon the payment to the 
said corporation the actual value thereof, at the time of 
taking and appropriating the same, which value shall be 
ascertained in such manner as the Legislative Assembly 
of Oregon may hereafter prescribe. 


Beo. 4. Within ninety days after the approval of this 
act, the Willamette Falls (Canal and Lock Company shall 
execute and deliver to the Secretary of State, a good and 
sufficient bond, with sureties, payable to the State of Ore- 
gon, in the sum of three hundred thousand dollars, in gold 
coin of the United States, said bonds to be approved by 
the Governor of this State, conditioned that the said com- 
pany shall, on or before tae first day of January, 1873, 


weer 
maer meee — 


penres 


16 GENERAL LAWS. 


construct and complete said canal and locks, in accordance 
with the provisions of this act. Upon the delivery and 
approval of said bond, the Governor and Secretary of 
State shall issue and deliver to the said Willamette Falls 
Canal and Lock Company, gold bonds of the State of Or- 
egon, for the sum of two hundred thousand dollars, in 
bonds of tive hundred dollare each, payable to said Canal 
and Lock Company, or its legal assigns, in ten years or 
sooner, at the option of the State, bearing interest at the 
rate of seven per cent. per annum, payable semi-annually 
in gold. Principal and interest of said bondsshall be paid 
out of the fund arising from the five per centum of the 
net proceeds of the sale of the public lands of the United 
States, lying within this State, or out of the fund arising 
out of the sale of the five hundred thousand acres of Jand 
donated to the State of Oregon by act of Congress for the 
purpose of internal improvements, and not otherwise, or 
from both ot said funds, and not otherwise. 


Sec. 5. The faith of the State of Oregon is hereby 
pledged so to administer said funds asto make them avail- 
able at the earliest period, for the payment of said bonds 
by this Act authorized to be issued, upon the express con- 
dition that said corporation shall construct said canal and 
locks in the manner before provided in this Act, and not 
charge a greater rate of tolls than is herein set forth. And 
it is further provided that the issuance and payment of 
said bonds shall be made upon the express condition that 
said corporation shall pay to the State of Oregon ten per 
centum of the net profits arising from the tolls collected 
for passing freights and passengers through said canal and 


locks, which sum of ten per centum of net profits shall be 


paid into the common school fund of this State. 
‘Sec. 6. The said-Canal and Lock Company shall be 
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required to fully complete said canal and locks according 
to the requirements of this act, on or before the first day 
of January, 1873, and if the above condition is not com- 
plied with, the bonds required by this act to be given by 
said corporation to the Staté’ of Oregon, shall be deemed 
to be forfeited and broken, and all the rights given to said 
company by the State under this act shall be deeméd for- 
feited. 

Sec. T. Upon the completion of the said canal and 
loeks, the Governor shall appoint three commissioners to 
examine the works and report thereon; and if, from the 
report of the said commissioners, or a majority of them, 
the works are declared to be completed, as hereinbefore 
specified, then said corporation shall be discharged from 
all liability on its bond executed to the State of Oregon. 

Bec. 8. The sum of fifty thousand dollars is hereby 
appropriated out of any moneys in the treasury belonging 
to said funds hereinbefore specified, to be applied in pay- 
ment of the interest on said bonds, and in payment of the 
principal of said bonds as far as the same will extend. 

Sra. 9. In case the State of Oregon shall at any time 
take possession of said canal and locks, as provided in this 
Act, the said sum of two hundred thousand dollars shall _ 
be paid into the common school tund of this State by the 
State of Oregon. 

Approved, October 21, 1870. 
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AN ACT to permanently locate the Agricultural College of 
Oregon. 


Be tt enacted by the Legislative Assembly of the State of 
Oregon: - 
- Secrron 1. That Corvallis College, in Benton County, 
t 8 z | 
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is hereby designated and permanently adopted as the Ag- 
ricultural College of the State of Oregon, in which all stu- 
dents sent under the provisions of law shall be instructed 


in accordance with the requirements of the Act of Con- 


gress approved on the 2d day of July, 1862, granting pub- 
lic lands to the several States and Territories which might 
provide Colleges for the benefit of agriculture and the 
mechanic arts, and the Acts amendatory thereof, ` 
Src. 2. The following persons, to wit: J. O. Avery, L. 
F. Grover and N. H. Cranor, are hereby constituted a 
Board. of Commissioners to propose a plan for the instruc- 
tion and education of the students in said Agricultural 
College, and to prepare rules, regulations, and by-laws, for 
the government of the same, all of which shall be submit- 
ted to the Legislative Assembly atits next regular session 
for its adoption or rejection, and in the mean time the 
said College shall be governed by and under the provis- 
ions of the Act of the Legislative Assembly, approved the 
27th day ot October, 1868, in relation to said College. 
Sec. 8. That the Board of Trustees of Corvallis College 
shall, by resolution, accept the provisions of this Act, and 
agree to be bound by, the same within thirty days after its 
passage, and cause a copy of said resolution to be filed 
with the Secretary of State; and upon their failure to do 
so, they shall be deemed to have rejected its provisions. 
Sec. 4. Inasmuch as there is no provision of law per- 
manently locating the Agricultural College of Oregon, this 
Act shall take effect and be in force from and after 1ts ap- 
proval by the Governor. 
Approved October 21, 1870. 


Acceptance of Trustees of Corvallis College, as follows: 
A special meeting of the Board of Trustees of Corvallis 


b 
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Coliege was held in the College Building in the city of 
Corvallis, Benton County, Oregon, October 29, 1870, at 
which the following preambles and resolutions were unan- 
imously adopted: 


Wuersas, By an Act of the Legislative Assembly of 
the State of Oregon, passed at the Sixth Biennial Session, 
entitled “An Act to permanently locate the Agricultural 
College of Oregon,’’ it is provided among other things, 
that Corvallis College in Benton County, is hereby desig- 
nated and permanently adopted as the Agricultural Col- 
lege of the State of Oregon, in which all students sent un- 
der the provisions of law shall be instructed in accordance 
with the requirements of an Act of Congress approved on 
the 2d day of July, 1862, granting public lands to the 
séveral States and Territories which might provide col- 
leges for the benefit of agriculture and the mechanic arts;”’ 
and, 

Whereas, It is further provided by said Act of the 
Legislative Assembly of the State of Oregon, that “the 
Board of Trustees of Corvallis College should, by resolu- 
tion, accept the provisions of said Act and agree to be 
bound by the same, within thirty days after its passage, 
and cause a copy of said resolution to be filed with the 
Secretary of State—and upon their failure to do so they 
shall be deemed to have rejected its provisions; be it 
therefore 


Resolved by the Board of Trustees of Corvallis College, 
That said Board does accept the provisions of said Act of 
the Legislative Assembly aforesaid, and they do agree to 
be bound by the same. 


Resolved, That the Secretary of the Board is hereby 
directed forthwith to forward to the Secretary of the State 
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of Oregon a copy of the foregoing preambles and resolu- 


tions. 
R. S. STRAHAN, 


President. 
Attest: B. R. BIDDLE, ; t 
Secretary. 
Filed in office of Secretary of the State November 2, 1870. 


AN ACT to amend Section 5, of Chapter 53, of General Laws of 
y Oregon. 

Be it enacted by the Legislative Assembly of the State of 
Oregon: 

That Section 5, ot Chapter 58, General Laws, be amend- 
ed so as to read as follows: 

Section 5. A poll+tax shall be assessed upon every 
male inhahitant of this State, between the ages of twenty- 
one and fifty years, except all active firemen who have 
been a member of any ‘company for a period of one year 
preceding the assessment of taxes.: 

Approved October 22, 1870. 


| 
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| AN ACT Regulating Enclosures, 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Section 1. That all fields and enclosures shall be en- 
closed with a fence sufficiently close, composed of posts 
and rails, posts and palings, posts and planks, palisades, or 
rails alone, laid up in the manner commonly called a worm 
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fence, or turf with a ditch on either side, or wall of rock 
or stone four and a half feet high. 

Sec. 2. All such fences composed of posts and rails, 
posts and palings, posts and plank (or palisades), shall be 
at least five feet high, those composed of turf shall be at 
least four feet high, with trenches on either side at least 
three feet wide at the top and three feet deep, and what is 
commonly called a worm fence, shall be at least five feet 
high to the top of the rider; if not ridered, shall be five 
feet to the top rail, and the corners shall be locked with 
strong rails, poles or stakes. l 

Sec. 8, In all cases the sufficiency of the worm shall be 


determined by the persons who may be summoned to view 
said fénce. 


““Szc. 4. If any horse, cattle or stock, break into any en- 
closures, the fence being of the height and sufficiency 
aforesaid; or if any hog, shote or pig shall break into the 
same, the owner of such animal shall, for the first trespass, 
make reparation to the party injured for the true value of 
the damages he shall sustain; and for every trespass there- 
after, double damages, to be recovered with costs before a 
Justice of the Peace, or any Court of Record having cog- 
nizance of the same demanded by the party injured. For 
the third offence from any of the animals aforesaid break- 
ing into such enclosure, the party injured may take up 
such animals and keep the same at the expense of the 
owner. All animals so taken and kept, in accordance with 
the provisions of this section, shall be held as surety for 
the expenses of keeping; Provided, That the owner may, 
at any time, pay charges and take such animal away. 

Sec. 5. ' Upon the complaint of the party injured to any 
Justice of the Peace of the county, such Justice shall 
issue his ordér, without delay, to three disinterested house- 
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holders of the neighborhood, nowise related to the parties, 
reciting the complaint and reqmring them to view the 
fence where the trespass is complained of and take amem- 
orandum. of the same, and the testimony-in such cases 
shall be good eyidence on the trial touching the lawful- 
ness of the fence. ` 


Sec. 6. If any person damaged for want of such sufti- 


` cient fence, shall hurt, Jame, kill or destroy, or cause the 


same to be done by shooting or otherwise, any of the ani- 
mals in this act mentioned, such persons shall satisfy the 
owner in double damages, with costs. 


Sec. 7. This Act shall not apply to the counties of 
Baker, Union and Umatilla. 
Approved October 22, 1870. 


t 


AN ACT to prevent frauds in elections. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: ; 

Secrion 1. That any person who shall by promise of 
favor or reward, or otherwise induce or persuade any per- 
son to come into this State, or into any county or precinct 
within this State, for the purpose and with the intent that 
such person shall, by so changing his habitation, vote at 
any general election which may hereatter be held in this 
State, at any place where such voter or person is nota 
bona fide resident, shall be deemed guilty of a felony, and 
upon conviction thereof shall be punished as hereinafter 
provided. 


Sro. 2. Any person shall also be deemed guilty of a 
felony who shall by promises of favor or reward, or other- 
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wise induce or persuade any voter within this State to ab- 
sent himself from his actual and bona fide place of resi- 
dence with intent to-prevent or hinder such person from 
voting at such place of residence at any general election 
in this State. 

Src. 8. Any person who shall, in the manner provided 
in the preceding section, induce or persuade any legal 
voter to remain away from the polls and not vote at any 
general election in this State,’ shal], on conviction, be 
deemed guilty of a felony. 

Sec. 4. Any person, upon conviction for a violation of 
either of the preceding sections, shall be imprisoned in 
the Penitentiary not less than one nor more than three 
years, or shall be fined not less than one hundred nor more 
than one thousand dollars, or shall be punished by both 
such fine and imprisonment, in the discretion of the Court, 
and shall be forever ineligible to hold any office of trust 
or profit in this State. 

Sec. 5. No person within this State who shall be en- 
gaged in working upon any railroad or other public work, 
shall be deemed to have gained or lost a residence by 
reason of such employment. -+ i 


Approved October 2%, 18705» . 


AN ACT to amend an act entitled nAn ‘Act to provide a code of 
civil procedure,” approved October 11, 1862. 

Section 1. Be it enacted by the Legislative Assembly 
of the State of Oregon: That Section 378 of an act en- 
titled “An Act to provide a code of civil procedure, ap- 
proved October 11, 1862, be repealed, aud the following 
enacted instead thereof: 


f 
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Section 878. A suit shall only be commenced within 
the time limited to commence an action, as provided in 
Title 11 of Chapter one of this code; and a suit forthe de- 
termination of any right or claim to, op interest in real 
property, shall be deemed within the limitation provided 
for actions for the recovery of the possession of real prop- 
erty; but no suit shall be maintained to set aside, cancel, 
annul, or otherwise affect a patent to lands issued by the 
United States or this State, or to compel any person claim- 
ing or holding under such patent to convey the lands des- 
eribed therein, or any portion of them, to the plaintiff in 
such suit, or to hold the same in trust for or to the use and 
benefit of such plaintiff for or on account of any matter, 
thing, or transaction, which was had, done, suffered, or 
transpired, prior to the date of such patent, unless such 
suit is commenced within five years from the date of such 
patent, or within one year from the passage of this Act. 
Jn a suit upon a new promise, fraud or mistake, the limita- 
tion shall only be deemed to commence from the making 
of the new promise, or the discovery of the fraud or mis- 
take. 

Approved Oct. 22, 1870. p 


AN ACT to attach Tillamook eaunty to Yambull for judicial pur- 
poses, and to define the boundary line between Tillamook 
and Clatsop counties. 

Be it enacted by the Legislative Assembly of the State of 

Oregon: 

Section 1. That the county of Tillamook is hereby at- 
tached to the county of Yamhill for judicial purposes. 
Sec. 2, That the line of boundary between the counties 
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of Tillamook and Clatsop shall be as follows: Commenc- 
ing at the extreme western point of Arch Cape, andthence 
east to the summit of the Coast Range of mountains. 

Sec. 8. All Acts and parts of Acts conflicting with this 
Act, are hereby repealed. ~“, 

Src. 4. Inasmuch as the Circuit Court is holden in 
Clatsop county on the fourtli Monday in October, and in 
Yamhill on the second Monday in November, this Act 
shall take effect and be in force from and after its approval 
by the Governor. 

Approved October 22, 1870. 


“AN ACT to amend an act entitled “An Act to provide a code of 
civil procedure.” 


Szoros 1. Be it enacted by the Legislative Assembly of 
the State of Oregon: 

That section 2 of title 1 of chapter XXVII of the code 
of civil procedure relating to the liens of mechanics, la- 
borers, and other persons, and their enforcement be so 
amended as to read as follows: 


Sec. 2. Any person wishing to avail himself of the 
provisions of this title, whether his claim be due or not, 
‘shall file in the County Clerk’s office of the county in 
which such building is situated, at any time within three 
months after the performanve of such labor upon such 
building, or the finishing [furnishing] of such repairs or 
material for the same, a notice of his intention to hold a 
lien upon such building forthe amount due or to become 
due, specifically setting forth such amount, and containing 
a description of the building upon which the labor was 
performed, or tor which the materials, engine or machinery 
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were furnished; which notice shall be recorded by the 
County Clerk in a book kept for that purpose, 
Approved October 22d, 1870. 


4 


AN ACT to amend an act entitled “An Act providing for private 
corporations and the appropriation of private property 
therefor,” approved October 14, 1862. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Section 1. That Section twenty-three of an Act en- 
titled “An Act to provide for private incorporations and 
the appropriation of private property therefor,’ approved 
October 14, 1862, be amended so as to read: 

Section 23. A corporation organized for the construc- 


- tion of any railroad, macadamized road, plank road, clay 


road, canal or bridge, or for the conducting of water by 
means of pipe laid under the surface of the ground, shall 
have a right to enter upon any Jand between the terminii 
thereof, for the purpose of examining, locating and sur- 
veying the line of such road, canal or water pipes, or the 
site of such bridge, doing no unnecessary damage. 


Sec. 2. That section twenty-four of said Act be amend- 
ed so as to read: 

Sec. 24. Such corporation may appropriate so much of 
said land as may be necessary for the line of such road or 
canal, or the site of such bridge, not exceeding sixty feet 
in width, besides a sufficient quantity thereof for toll 
houses, work shops, material for construction, timber ex- 
cepted, a right of way over adjacent lands to enable such 
corporation to construct and repair its road, caual or bridge, 
and to make proper drains; and in case of a railroad, to 
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appropriate a sufficient quantity of such land in addition 
to that before specifiedin this section, for the necessary side 
tracks, depots and water stations, and the right to, conduct 
water thereto by acqueduct; and in case of water pipes 

. the corporation may, so far as may be necessary for the 
laying and keeping in repair its water pipes, appropriate 
the use of so much of said lands as may be necessary, not 
to exceed ten'feet in width, and may make whatever cuts 
and excavations may be necessary in order to lay or re- 
pair such pipes, filling such excavation or cuts as soon as 
practicable after making the same. 


Sec. 3, That section twenty-five ot said Act be amend- 
ed so as to read: 


Sec. 25. Any corporation may change the grade or 
~location of its road,canal, or pipes, not departing from the 
general route specified in the articles of incorporation, for 
the purpose of avoiding annoyances to public travel, or 
dangerous or deficient curves or grades, or unsafe or un- 
substantial grounds or foundations, or for other like reason- 
able causes; and for the accomplishment of such change 
shall have the same right to enter upon, examine. survey 
and appropriate the necessary lands and materials as in the 
original location and construction of such road, canal or 
water pipes, i 
Approved October 22, 1870. 


AN ACT to amend an act entitled “An Act to provide a code of 
civil procedure, approved October 11th, 1862.” 
Be it enacted by the Legislative Assembly of the o of 
Oregon: 
SecTIoN 1. Thatsection fifty-five ot an act entitled “An 
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Act to provide a code of civil procedure, approved Octo- 
ber 11, 1862, be amended so as to read: 


Section 55. ‘When service of summons cannot be made 
as prescribed ın the last preceding section, and’the defend- 
ant, after due diligence, cannot be found“within the State, ` 
and when that fact appears, by atlidavit, to the satisfaction 
of the Court, or Judge thereof, or Justice of the Peace 
in action in a Justice’s Court; and it also appears that a 
cause of action exists against the defendant, or that he is 
a proper party to an action relating to real property in this 
State, the Court or Judge thereof, or a Justice of the 
Peace in an action in [a] Justice’s Court, shall grant an or- 
der that the service be made by publication of asummons, 
in either of the following cases: 

1. When the defendant is a foreign corporation and has 
property within this State, or the cause of action arose 
therein. 

2. When the defendant, being a resident of this State, 
has departed therefrom with intent to defraud his cred- 
itors, or avoid the service of summons, or with like intent 
keeps himself concealed therein, or has departed from the 
State and remained absent six consecutive weeks. 


8. When the defendant is not a resident of this State, 
buthas property therein, and the Court has jurisdiction of 
the subject matter of the action. Thesummons published 
shall contain the name of the Court and title of the cause, 
a succinet statement of the relief demanded, the date of 
the order for service by publication, and the time within 
which the defendant is required to answer the complaint. 

Sec. 2. That section ninety-three of said act to provide 
a code of civil procedure, approved Oct. 11th, 1862, as 
amended by section 1 of an amendatory act, approved 
October 24, 1866, entitled “An Act to amend an Act en- 
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titled an Actto provide a code of civil procedure, approved 
October 11, 1862, be amended so as to read: 


Sec. 98. A material allegation in a pleading is one es- 
sential to a claim or defense, and which could not be 
stricken from the pleading without leaving it insufficient 
as to.such claim or defense. 

Src. 3. That séction 194 of said Act to establish a code 
of civil procedure, approved October 11, 1862, be amended 
so as to read: 

Sec. 194. When the jury has been completed and 
sworn, the trial shall proceed in the order prescribed in 
this section, unless the Court, for special reasons, other- 
wise directs. 

1. The plaintiff shall state, briefly, his cause of action 

~and the issue to be tried; the defendant shall then in like 
manner state his defense or coynter claim. 


2. The plaintiff shall then introduce the evidence on 
his part, and when he has concluded the defendant shall 
do the same. 

3. The parties may then respectively introduce rebut- 

. ting evidence only, unless the Court, for good reasons and 
in furtherance of justice, permit them to introduce evi- 
dence upon the original cause of action, defense or counter 
claim, 

4. Not more than two counsel shall be allowed to ad- 
dress the jury on behalf of the plaintiff or defendant; and 
the whole time occupied on behalf of either shall not ex- 
ceed two hours, unless the Court, for special reasons, shall 
otherwise permit. 

5. When the evidence is closed, unless the case is sub- 
mitted to the jury on both sides without argument, the 
plaintiff shall commence and conclude the argument to 
the jury. The plaintiff may waive the opening argu- 
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ment, and if the defendant then argue the case to the jury 
the plaintiff shall have the right to reply to the argument 
of the defendant and not otherwise. 


6. The Court may then charge the jury, and if either 
party require it, and shall at the commiendéement of the 
trial give notice of his intention to do so, the charge of 
the Court, so far as it relates to the law or facts of the 
case, shall be reduced to writing, and given to the jury by 
the Court, as written, without any oral explanation. The 
charge, when reduced to writing, must be filed with the 
Clerk. 


Src. 4. That section three hundred and seventy-seven 
of said Act to provide a code of civil procedure, approved 
October 11, 1862, be amended so as to read: 


Section three hundred and seventy-seven. Bills of re- 
vivor and bills of review, of whatever nature, exceptions 
for insufficiency, impertinence or irrelevancy and cross 
bills, except as hereinafter mentioned, are abolished; but 
a decree in equity may be impeached and set aside, sus- 
pended, avoided, or carried into execution by an original 
suit. And in an action at law, where the defendant is en- 
titled to relief, arising out of facts requiring the interpo- 
sition of a court of equity and material to his defense, he 
may, upon filing his answer therein, also as plaintiff, file a 
complaint in equity, in the nature of a cross bill, which 
shall stay the proceedings at law, and the case thereafter 
shall proceed as a suit in equity, in which said proceeding 
may be perpetually enjoined by final decree; or allowed _ 
to proceed in accordance with such final decree. The 
mode of proceedings in a suit, from the commencement to 
the determination thereof, and thereafter, until satisfaction 
or performance of the decree be had, shall be æ provided 
in this ehapter, and not otherwise. = - 
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Sc. 5. That section 393 of said Act to provide a code 
of civil procedure, approved October 11, 1862, as amended 
by section 2 of said amendatory Act, approved October 
24, 1866, be amended so as to read as follows: 


Sec. 898. As soon as the-pleadings are completed, and 
if the suit be at issue on a question of fact, the parties may 
take the depositions of witnesses to be offered on the trial. 
No deposition shall be taken atter the expiration of three 
months from the filing of the last pleading, unless by order 
of the Court or Judge thereof, enlarging the time there- 
for. The testimony of a witness shall not be heard except 
by deposition, unless for special reasons by an order of the 
Court or Judge thereof, naming the witnesses, and made 
within the time allowed to take his deposition. 


< Suo. 6. That section 526 of said Act to provide a code 
of civil procedure, approved October 11, 1862, as amended 
by section 3 of said amendatory Act, approved October 
24, 1866, be amended so as to read: 


Section 526, Any party to a judgment or decree other 
than a judgment or decree given by confession at any 
time within six months after the entry thereof, may ap- 
peal therefrom. The party appealing is known as the ap- 
pellant, and the adverse party as the respondent; but the 
title of the action or suit is not changed in consequence of 
the appeal. 

Src. 7. Thatsection 527 of said Act to provide a code 
of civil procedure, approved October 11, 1862, be amended — 
so as to read as follows: i 

Sec. 527. An appeal shall be taken and perfected in 
the manner prescribed in this section, and not otherwise: 

1st. The appellant shall cause a notice to be served ọn 
the adverse party, and file the original with proof of service 
endorsed thereon, with the Clerk where the judgment or 
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decree is entered. Such notice shall state that the appel- 
lant appeals from the judgment or decree of the Circuit 
Court, or some specifie part thereof, and in case the judg- 
ment be one rendered in an action at law,-shall specify 
the grounds of error, with reasonable certainty, upon which 
the appellant intends to rely upon the appeal; butin case 


the appeal be from a decree, itshall not be necessary to 


specify any such grounds of error. 

2d. Within ten days from the service of notice of ap- 
peal, the appellant shall fle with the Clerk an undertak- 
ing, as hereinafter provided. ‘Within five days thereafter 
the adverse party shall except to the sufficiency of the 
sureties in the undertaking, or he shall be deemed to have 
waived his right thereto. 


8d. That the qualification of sureties ii an undertaking 
on an appeal, shall be the same as in bail on arrest; and” 
if excepted to, they shall justify in like manner. 

4th. From the expiration of the time allowed to ex- « 
cept to the sureties in the undertaking, or om the justi- 
fication thereof, the appeal shall be deemed perfected. 
‘When a party, in good faith, gives due notice of an ap- 
peal from a judgment or decree, and thereafter omits, 
through mistake, to do any other act, including the filing 
of an undertaking or other act, as provided in this section, 
necessary to perfect an appeal, or to stay proceedings, the 
Court or Judge thereof, or the appellate Court may per- 


mit an amendment or performance of such act on such 


terms as may be just. 


5th. An appeal tothe Supreme Court shall be taken 
by serving and filing a notice of appeal within six months 
from the entry of the judgment or decree appealed from, 
or to the Circuit Court within ee days after such entry, 
and not othonnise: - 


è 
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Szo. 7. That section 531 of said act, to provide a code 
of civil procedure, approved October 11, 1862, as amended 
by section four of said amendatory act, approved October 
24, 1866, be amended so as to 1ead as follows; 


Section 581, Upon the appeal being perfected, the ap- 
pellant shall, by the second day of the next regular term 
of the appelate Court thereafter, file with the clerk of 
such Court the transcript of the cause, as provided in this 
section, and thereafter the appellate Court has jurisdiction 
of the cause, and not otherwise. 

1. The transcript is a copy certified by the clerk of the 
judgment roll or final record, or the pleadings, orders, 
papers and journal entries that constitute such roll or rec- 
ord, together with a copy of the notice of appeal, and of 
any order enlarging the time to file the transcript, and a 
€ertificate of the filing of the undertaking, whether by 
the appellant or respondent, the names of the sureties 
therein, the amount thereof, if the same is specified and if 
given by the appellant, whether the undertaking is given 
for an appeal only, or for a stay of proceedings also. 

2. If the appeal is from a decree, the clerk shall attach 
together the depositions and other papers on file in his 
office, containing the evidence heard or offered on the trial 
in the Court below, and append thereto his certificate to 
that effect and deliver them to the appellant, with the 
transcript, taking therefor his receipt in duplicate, one of 
which he shall file in his office, and deliver the other ta 
the respondent when so requested. For the purpose of 
acquiring jurisdiction by the appellate Court, such evi- 
dence shall be deemed a part of the transcript and shall 
be filed therewith. 

8. If the transcript is not filed with the clerk of the 
appellate court within the time provided, the appeal is to 
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be deemed abandoned, and the effect thereof terminates; 
but the court or judge thereof may, upon notice to the re- 
spondent, and such terms as may be just, by order, enlarge 
the time for filing the same, but such order shall be made 
within the time allowed to file the transcript, and shall 
not extend it beyond the term of the appellate court next 
: following the appeal. 

4, If the appeal be abandoned, as provided in subdi- 
vision three of this section, thereafter the judgment or de- 
cree, so far as it is for the recovery of money, may be en- 
forced against the sureties in the undertaking for a stay 

. of proceedings, as if they were parties to the judgment or 
decree. 


Src. 8. That section 533 of said Act to provide a code 
of civil procedure, approved October 11, 1862, as amended 
by section five of said amendatory Act, approved October 
24, 1866, be amended so as to read: 


Sec. 583. Upon an appeal from a judgment, the same 
shall be only reviewed as to questions of law appearing on 
on the transcript, and shall only be reversed or modified for 
es, errors substantially affecting the rights of the appellant; 
but upon an appeal from the judgment of a County Court, 
or Justice’s Court, the action shall be tried anew upon sub- 
stantially the issues tried in the Court below; and upon 
an appeal from a decree given in any Court, the suit shall 
be tried anew upon the transcript and the evidence ac- 
companying it. 

Sec. 9. That subdivision five of section six of chapter 
one of the code of civil procedure be hereby repealed, and 
that section eight of said chapter be amended to read as 
follows: 


Sec. 8. Within two years— 
li: | 1. -An-action for libel, slander, assault, battery, false: 
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imprisonment, for criminal conversation, or for any injury 
to the person or rights of another, not arising on contract, 
and not herein especially enumerated; 

' 9. An action upon a statute for a forfeiture or penalty 
to the State or county. 


Szo. 10. That section 804 of said Act to provide a code 
of civil procedure, approved October 11, 1862, as amended 
by section six of said amendatory Act, approved October 
24, 1866, be amended so as to read: 

Sec. 804. The testimony of a witness in this State may 
be taken by deposition, in an action at law, at any time 
after the service of summons, or the appearance of the de- 
fendant, and in a special proceeding, after an issue of fact 
has arisen therein, in the following cases: 

“1. Where the witness is a party to the action or pro- 
ceeding, by the adverse party. 

2. When the witness’ residence is such that he is not 
obliged tg attend in obedience to a subpæna, as provided 
in section 785, f 

3. When the witness is about to leave the country 
[county], and go more than twenty miles beyond the place 
of trial. 

4, When the witness otherwise liable to attend the 
trial, is too infirm to attend. 

5. When the testimony is required upon a motion, or 
in any other case where the oral examination of a witness 
is not required. . 

Sec. 11. That section 805 of said Act to provide a code 
of civil procedure, approved October 11, 1862, as amended 
by section 7 of said amendatory Act, approved October 
24, 1866, be amended 50 as to read: 

Sec. 805. The testimony of a witness in a suit in 
equity is taken by deposition, as elsewhere provided in 
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this code, and in the manner provided in this chapter, un- 
Jess the Court makes an order, as it is hereby empowered 
to do, of reference to take testimony in the cause and re- 
port the same to the Court. In such case’ the witness 
shall be examined before the referee, and his testimony 
reduced to writing, and subscribed in the same manner as 
in ordinary cases of reference. 


Sec. 12. That section 1,056 be and the same is hereby 
amended, and the following enacted in lieu thereof: 


Sec. 1,056. No executor or administrator is authorized 
to act as such until he shall file with the Clerk of the 
County Court having jurisdiction of the estate, an under- 
taking in a sum not less than double the probable value of 
the estate, with one or more sufficient sureties, to be ap- 
proved by the County Judge, to be void upon the condi- 
tion that such executor or administrator shall faithfully 
perform the duties of his trust according to law; Provided, 
That when, by the terms of his will, a testator shall ex- 
pressly declare that no bonds shall be required of his ex- 
ecutor, such executor may act, upon his taking an oath to 
faithfully fulfill his trust, without filing the undertaking in 
this section mentioned; Provided, furthermore, That such 
executor shall be criminally and civilly liable, as other ex- 
ccutors and administrators are, for any dereliction of duty. 

Sec. 18. Inasmuch as there are terms of the Circuit 
Court, soon to be holden in many of the counties, this Act 
shall take effect and be in force from and after its approval 
by the Governor. 


Approved October 22, 1870. 
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ter 10, of the General Taya of Oregon. ” Sa 
Section 1. In all cases where any person or -persons 
shall desire to perpetuate the remembrance of any fact, 
matter or thing, which may relate to the boundaries or 
improvement of Iland, name, or fomer name of water 
courses; the name or former name of any portion or dis- 
trict of country; regarding the ancient customs, laws or 
usages of the inhabitants of this country, as far as the 
same may relate to the settlement of land claims; or touch- 
ing the marriage or pedigree of any person or persons, or 
in relation to the title of real or personal property; or any 
fact, matter or thing touching the ownership, possesion or 
control, or security of any estate, or any interest in any 
estate, real, personal or mixed, or any private right what- 
ever, it shall be lawful for such person or persons, upon 
filing a petition, on oath, in the Cireuit Court of the coun- 
ty in which such person or persons, or either of them shall 
reside, setting forth the fact or facts intended to be estab- 
lished, to sue out from such Court a commission directed 
to any Clerk of any Court of Record in any county in this 
State, or in any county of any State, Territory or district 
of the United States, or any fereign country wherein such 
testimony is to be taken, and may thereupon proceed to 
take such deposition or depositions as shall be prayed for 
in said petition. 

Sec. 2. It shall be the duty of the person or persons 
suing out such commission, as aforesaid, before proceeding 
to take such deposition, as aforesaid, to give at least four 
weeks’ previous notice of the time and place when and 
where the same is to be taken, together with a copy of 
the petition annexed thereto, to each and every person 
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who may be known to be interested in the subject 
matter of such deposition, or to his, her, or their at- 
torney—or in case the person be a femme covert, to her 
husband—or if a minor or minors, to his,, her, or their 
guardian or guardians—or if such guardign or guardians 
should be interested, to such guardian or guardians as shall 
be appointed by the Court to defend the inter ests of such 
infant or infants; or in lieu of such written notice, as afore- 
said, such petitioned or petitioners shall cause a notice, in 
form as aforesaid, with a copy of the petition thereto an- 
nexed, as aforesaid, addressed to such persons as may be 
known to be interested, as aforesaid, to be published for 
four weeks, successively, in some public newspaper printed 
in the State, at least eight weeks previous to the day of 
taking such deposition or depositions, 


Sec. 3. It shall be the duty of said Clerk of said Court 
of Record, as aforesaid, to whom such commission shall be 
directed, to attend at the time and place appointed, where 
each and every person who may think himself or herself 
interested in the deposition aboutto be taken, may attend, 
by themselves or attorneys, and may examine and cross- 
examine such deponent or deponents; and all such ques- 
tions asmay be proposed, together with the answers thereof 
by the witness, shall be reduced to writing as near as 
possible in the exact words of said witness, “which said 
questions and answers when reduced to writing, as afore- 
said, shall be distinctly read over to the witness, and, if 
found to be correct, shall be signed by him or her in the 
presence of said Clerk. Said witness, before signing his 
or her deposition, shall be sworn or affirmed by said Clerk 
to tell the truth, the whole truth, and nothing but the 
truth, in answer to the questions propounded to him or: 


. her, and said Clerk shall annex to said deposition a cer- 


Fe oie sae ee ee re ee NN E Re eg ee Nee Ne gg range money he nee A g L o EARE ne E T ggg nsw goons Neg a 


GENERAL LAWS. 389 


tificate subscribed by him or her, stating that the witness 
was duly sworn or affirmed before testifying, and the time 
and place of taking the deposition, and that the same was 
carefully read to and subscribed by said witness; and all 
such depositions shall be carefully sealed up and trans- 
mitted to the Clerk of the Circuit Court of the county 
from which such commission is issued, who shall there- 
upon enter the same at large in a book of Records for such 
purposes in his office, and shall certify on the back of such 
deposition that the same has been duly recorded, and 
return it to the person or persons for whose benefit it shall 
have been taken. ‘ 


Sec. 4. All depositions taken in manner and form as 
hereinbefore provided, and all duly certified copies of the 
records of such depositions may, in the case of the death 
of any such deponent, or in case of inability to give testi- 
mony, in consequence of insanity or inability of mind or 
body, or when such witness shall be rendered incompe- 
tent by judgment of laws; or in the event of his, her or 
their removal; or in case of his, her or their residence 
anywhere out of this State, may be read as evidence in 
any case to which the same may relate; and all deposi- 
tions heretofore taken, which ure or were permissible as 
evidence in any action, suit or proceeding, so far as said 
depositions relate to the facts, matters or things specified 
in the first section of this Act, the remembrance of which 
may be perpetuated, may be used as evidence by either 
party in any action, suit or proceeding between the same 
parties, or n relation to the same property. l 

Approved October 22, 1870. 
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AN ACT Donating Certain Lands to the Coos Bay Wagon Road 
Company. 


Wueress, The Congress of the United States, at the 
session beginning on the 7th day of December, 1868, 
passed an Act donating lands to the State of Oregon, 
which Act is hereby set forth, to wit: ` 

An Act granting lands to the State of Oregon to aid in 
the construction of a military wagon road from the navi- 
gable waters of Coos Bay to Roseburg, in said State. 

Be it enacted by the House of Representatives of the 
United States of America, in Congress assembled: 

That there be, and hereby is, granted to the State of 
Oregon, to aid in the construction of a military wagon 
road from the navigable waters of Coos Bay to Roseburg, 
alternate sections of public lands, designated by odd num- 
bers, to the extent of three sections in width on each side 
of said road; Provided, That the lands hereby granted 
shall be exclusively applied to the construction of said 
road, and to no other purpose, and shall be disposed of 
only as tbe work progresses; Provided further, That the 


` grant of lands hereby made shall be upon the condition 


that the lands shall be sold to any one person only in quan- 
tities not greater than one quarter section, and for a price 
not exceeding two dollars and fifty cents per acre; And 
provided further, That any and all lands heretofore reserved 
to the United States, or otherwise appropriated by Act or 
Congress or other competent authority, be and the same 
are hereby reserved from the operation of this Act, ex- 
cept so far as it may be necessary to locate the route or 
said road through the same, in which case the right of 
way to the width of one hundred feet is granted; And 
provided further, That the grant hereby made shall not 
embrace any mineral lands of the United States, or any 
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lands to which homestead or pre-emption rights have at- 
tached. 


Sec. 2. And be it further enacted, That the lands hereby 
granted to said State shall be disposed of by the Legisla- 
ture thereof for the purpose aforesaid, and for no other; 
and the said road shall be and remain a public highway 
for the use of the Government of the United States, free 
from tolls or other charges upon the transportation of any 
property, troops or mails of the United States. 


Sec. 8. And be it further enacted, That said road shall 
be constructed with gradation and bridge as to permit of 
its regular use as a wagon road, and in such other special 
manner as the State of Oregon may prescribe. 


Src. 4. And be it further enacted, That the State of 
Oregon is authorized to locat8 and use in the construction 
of said road an additional amount of public lands, not pre- 
viously reserved to the United States, nor otherwise dis- 
posed of, and not exceeding six miles in distance fiom it, 
equal to the amount reserved from the operation of the 
Act in the first section of the same, to be selected in alter- 
nate odd sections, as provided in section first of this Act. 


Sec. 5. And-be ut further enacted, That lands hereby 
granted to said State shall be disposed of only in the fol- 
lowing manner: that is to say, when the Governor of said 
State shall certify to the Secretary of the Interior that ten 
continuous miles of said road are completed, then a quan- 
tity of the land hereby granted, not to exceed thirty sec- 
tions, may be sold, and so on from time to time until said 
road shall be completed; and if said road is not completed 
within five years, no further sales shall be made, ahd the 
lands remaining unsold shall revert to the United States; 
Provided, however, That the entire amount of public land 
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granted by this Act shall not exceed three sections per 
mile for each mile actually constructed. 

Sec. 6. And be it further enacted, That the United 
States Surveyor General, for the District of Oregon, shall ~ 
cause said lands so granted to be surveyed at the earliest 
practicable period after the State shall have enacted the 
necessary legislation to carry this Act into effect. ` 

Approved March 3d, 1869. i 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Section 1. That there is hereby granted to the Coos 
Bay Wagon Road Company all lands, rights of way, rights, 
privileges and immunities heretofore granted or pledged to 
this State by the Act of Congress, in this Act heretofore 
cited, for the purpose of aiding said company in construct- 
ing the road mentioned and described in said Act of Con- 
gress, upon the conditions and limitations therein pre- 
scribed. 

Sec. 2. There is also hereby granted and pledged to 
said company all moneys, lands, rights, privileges and im- 
munities which may hereafter be granted to this State to 
aid in the construction of such road for the purposes, and 
upon the conditions and limitations mentioned in said Act 
of Congress, or which may be mentioned in any further 
grants of money or lands to aid in constructing such road. 

Sec. 3. Inasmuch as there is no law upon this sub- 
ject at the present time, this Act shall be in force from 
and after its passage. 

Approved October 22, 1870. 
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AN ACT to define more particularly the duties of County Sur- 
veyor. . 
Suction 1. Be it enacted by the Legiclative Assembly of 
the State of Oregon: 
That section five ot chapter fifty-two of General 
Laws, be amended so as to read as follows: 


The Surveyor of each County shall first keep a fair and 
correct record of all surveys made by himself and depu- 
ties, in a good and substantial book, to be by him pro- 
cured for that purpose. Second, number his surveys pro- 
gressively, and state for whom made. Third, have each 
record consist firstly of a written narration of the survey 
astt was done, commencing with the description of the 
beginning corer, particularly as to the mode of its estab- 
lishment, whether it is of rock, wood, iron, &c.; the kind, 
size, beariag and distance of the bearing trees from the 
corner; or if the corner be a mound, stating of what ma- 
terial it is made, what size, what deposit was made be- 
neath the surface, whether of charred stake, charcoal, 
glass, &c.; also whether it is common with the corner of a 
survey made by authority of the United States, or of this 
State. Thence following the survey, in order, giving thé 
length and bearing of the lines, with the variation of the 
magnetic needle at which they were run, and particularly 
describing each cornerinthe order of succession, affixing in 
all cases the date of the survey. Secondly, of a plain and 
correct plat of the survey, of convenient size, with the 
bearing and length of the lines, or else numbered so as to 
be readily referred to the description, and if the survey 
be a division of land, then the plat shall exhibit the whole 
as divided, and in all cases, such other lines, as of section, 
township or claim, as may be for the correct representation 
of the survey. And, thirdly, deliver a copy of any sur- 
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vey to any person or courtrequiring the same, on payment 
of the fee allowed by law. Fourth, establish every corner 
of every survey by a stake of durable wood, not less than 
three inches in diameter, or less than three and one-half 
feet long, firmly planted, not less than two feet in the 
ground, or by a stone containing not less than 1,000 
cubic inches, stating the size, or by a bar of iron, from 
either of which the bearing and distance shall be accu- 
rately taken to tivo or more living trees of more than three 
inches in diameter, within five chains of the corner, which 
trees shall each be blazed in two places, one near the 
ground, the other from two to four feet above. Upon the 
former blaze shall be legibly cut in the wood the letters 
B T, (for bearing tree), upon the latter blaze, in like man- 
ner, the letters C S, (for County Surveyor), and if there be 
no bearing trees, then the corners shall be established by 
depositing stone, glass, iron, charcoal, charred stake, or 
some very durable mineral beneath the stake, stone, or 
iron corner, and a mound of earth not less than four feet 
square at the base, and eighteen inches in height, shall be 
compactly formed around it; and two pits, eighteen inches 
square and one foot deep, shall be dug on opposite sides ot 
the mound, at a distance of five feet from the corner. 
When a stone of not less than 2,000 cubic inches, or a 
mound of rock of not less than three feet square and 
eighteen inches in height, or a bar of iron two feet long 
and not Jess than two inches broad and one-half inch thick 
is used, then the earth mound and pits may be omitted; 
Provided, That in surveying town lots, such corners may 
be used as are deemed proper; but in every town there 
shall be at least two permanent corners established with 
rock oriron. Filth, make all surveys of legal subdivis- 
ions in conformity with the laws and regulations of the 
General Land Office of the United States. 
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Src. 2. That any person who shall wilfully deface or 
obliterate any inscription on any corner or bearing tree, or 
shall cut down any bearing tree, or destroy any corner of 
a survey made under the provisions of the law defimng 
the duties of County Surveyor, shall be liable for all dam- 
ages to the persons interested, and also be subject to a fine 
of not less than fifty, nor more than five hundred dollars, 
and be liable to imprisonment in the county jail, if the 
Circuit Court o,decide. 

„Sec. 3. Inasmuch as there is no law particularly defin- 
ing the duties of County Surveyor, this act shall take ef 
fect from and after its approval by the Governor, 

“Approved October 22, 1870. 


AN ACT to amend Sections 1,056 and 1,057 of Chapter 15 of an 
Act entitled “An Act to provide a Code of Civil Procedme,” 
Be it enacted by the Legislative Assembly of the State of 
Oregon: 
Section 1. That section 1,056 be and the same is hereby 
repealed, and the following enacted instead thereof: 
-Section 1,056. No executor or administrator is author- 
ized to act as such until he shall file with the Clerk of the 
County Court having jurisdiction of the estate an under- 
taking in a sum not less than double the probable value of 
the estate, with one or more sufficient sureties to be ap- 
proved by the County Judge, to be void upon the condi- 
tion that such executor or- administrator shall faithfully 
perform the duties of his trust according to law: Pro- 
vided, That when by the terms of his will a testator shall 
expressly declare that no bonds shall be required of his 
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executors, such executors may act upon taking an oath to 


. faithfully fulfill his trust without filing the undertaking in 


this section mentioned: Provided further, That such 
executor shall be criminally and civilly liable as other exe- 
cutors and administrators are for any dereliction of duty. 

Sec. 2. That section 1,057 be and the same is hereby 
repealed, and the following enacted instead thereof: 

Sec. 1,057. Whenever the penal sum mentioned in the 
undertaking prescribed jn the preceding.section exceeds 
two thousand dollars, three or more sureties may become 
severally liable for portions of said sum, if the aggregate 
sum for which such sureties become liable shall equal the 
penal sum required in the undertaking. f 

Sec. 8. Inasmuch as much inconvenience is caused by 
the existing law, this Act shall be in full. force and effect 
from and after its approval by the Governor. 

Approved October 22, 1870. 


AN ACT to amend an act entitled “An Act to regulate and tax 
Foreign Insurance and Express Corporations or Associa- 
tions doing business in this State,” approved October 21, 
1864; amended and approved December 19, 1865. 

Be it enacted by the Legislative Assembly of the State of 

Oregon: 


Section 1. That section 2 of said Act is hereby 


-~ amended 86 ás to read as follows: 


Section 2. Every such corporation, before engaging in 
the business of fire or marine insurance, or express or 
brokerage, shall deposit with the Treasurer of this State 
the sum of fifty thousand dollars, as hereinafter provided. 

Sec. 2. That section 10 of said Act be amended toread 
as follows: g 
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Sec. 10. A corporation or company offering to file a 
certificate of deposit with the State Treasurer, shall pay 
such Treasurer a fee of ten dollars therefor, and all ex- 
penses of printing any notice required by this Act, shall 
be paid by the company concerning which such notice is 
published. 

Sec. 38. Section 16 of said Act is aménded to read as 
follows: 


Sec. 16. 7 AN companies having agents or soficitors do- 
ing business within the State as life insurance agents or 
solicitors, shall pay to the Treasurer of this State the sum 
of one hundred dollars annually, in gold coin of the United 
States of America. 


Src. £. The Secretary of State shall procure and cause 
to be printed stamps as hereinafter provided, and it shall 
be unlawful for any fire or marine insurance company to 
transact business within this State unless they shall affix 
such stamps to each and every policy of insurance, as here- 
inafter provided, to wit: 

For every one which the premium is less than ten dol- 
lars, a stamp of the value of ten cents; 

Over ten dollars and Jess than twenty dollars, a stamp 
worth twenty cents; 

Over twenty dollars and less than fifty dollars, a stamp 
worth fifty cents; 

Over fifty dollars and less than one hundred dollars, a 
stamp worth one dollar; 

And an additional one per cent. on all sums over one 
hundred dollars. 

Said stamps shall be affixed and cancelled at the time 
of delivering said policy, by the Secretary or Actuary of 
the company by whom’ such insurance is effected. 

Seo. 5. The fees of the State Treasurer for carrying 
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out such portion of the provisions of this Act as shall per- 
tain to his office, shall be as follows: 

For keeping such deposits and for returning to deposi- 
tors the coupons on all bonds deposited by them, one- 
eighth of one per cent. per annum on all amounts so de- 
posited in his charge. - : 

Src. 6. The fees of the Secretary of State for carrying 
out such portions of this Act as pertain to the duties of 
his office shall be as follows: . 

For recording each certificate of deposit and issuing 
such certificate to depositors, twenty-five dollars; 

For issuing license to life insurance agents or solicitors, 
annually, ten dollars; 

For commission on the sale ‘of stamps, as“ provided in 
section four of this Act, five per cent. of the amount so 
sold. -~ 


Sec. 7. AJl Acts or parts of Acts conflicting with the 
provisions of this Act are hereby repealed. 


Approved October 24, 1870. 


AN ACT To Protect Litigants, 

Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Szotron 1, It shall be the duty of the Governor of the 
State of Oregon, within six months after the taking effect 
of this act, to designate, by order filed with the Secretary 
of State, one newspaper for every county within this State, in 
which shall be published all judicial and legal advertise- 
ments for said county; <Provided, That where there is no 
newspaper published within a county the Governor may 
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designate, to do the legal and judicial advertising for that 
county, a newspaper published in some other county. 


Sec. 2. It shall be the duty of the Secretary of State, 
immediately on the receipt by him of an order from the 
Governor designating an official paper for any county, as 
provided in section 1 of this Act, to forward a certified 
copy thereof to the Clerk of said county, and such certi- 
fied copy shall by said Clerk be filed in his office for the 
information of all whom it may concern. 


_ Sec. 8. When the proprietor or proprietors of a news- 
paper designated as the official paper of any county, shall 
file with the County Clerk of said county a written stipu- 
lation accepting the conditions of this act, together with a 
bond in the snm of five hundred dollars, with good and 
sufficient sureties, to be approved by the Judge of the Ju- 
dicial District in which said county is situated, for the 
faithful performance of the legal and judicial advertising 
of said county, and when such action on the part of the 
proprietor of a designated newspaper and the District 
Judge, has been certified by the Clerk of said county, to 
the Secretary of State, and notice of the same has been 
given to the Governor by the Secretary of State, the Gov- 
ernor shall, without delay, by proclamation, appoint and 
‚confirm said newspaper as the medium, through which all 
judicial and legal advertisements for said county shall be 
published for the term for which he may have been elect- 
ed, and thereafter all notices, summons and advertise- 
ments of whatever nature, authorized or required to be 
published by any law of this State, which shall be pub- 
lished in any other newspaper than the one so designated, 
shall be illegaland void; Provided, That at any time, upon 
proof of a failure on the part of the proprietor of any news- 
paper to properly publish legal ahd judicial advertise- 
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ments, or of their non-compliance with any of the condi- 
tions of this Act, the Governor may designate and appoint 
and confirm, according to the provisions of this Act, some 
other paper as the official organ of the county in which 
such failure or default is made. a, 


Sec. 4. It shall be the duty of the Secretary of State 
and all County Clerks to make and forward, within ten 
days from notice thereof, all certificates required of them 
by this Act, and to receive and file all papers, bonds, and 
other documents mentioned in this Act, as to be filed in 
their respective offices. 


Sec. 5. All notices or advertisements required prior to 
or during the course of any legal or judicial proceedings, 
shall be made in the newspaper which has been desig- 
nated, appointed and confirmed, as hereinbefore provided, 
as the official organ of the county in which such proceed- 
ings are had; Provided, That the prices charged for such 
advertising shall not exceed for each square of twelve lines 
of nonpareil type two dollars and fifty cents for the 
first, and one dollar for each subsequent insertion. 

Sec. 6. Each newspaper designated under this Act 
shall furnish, free of charge, one copy of each of its issues 
to the Secretary of State, the State Librarian and Clerk 
of the Supreme Court of the State of Oregon, and two 
copies each to the Clerks of all Courts of Record in the 
county for which it is the official organ. And it shall be 
the duty of the Clerks of the Courts of Record aforesaid 
to have one copy of said newspaper filed and from time to 
time bound; and the Courts may determine any question 
that may arise as to the publication of any legal or judi- 
cial advertisement by reference to such files. 

Sze. T. All Acts or parts of Acts in conflict with this 
Act are hereby repealed. : 


GENERAL LAWS. 51 


Src. 8. As the present laws relating to the publication 

of legal and judicial advertisements are imperfect, and im- 
portant advantages to litigants and others are to be secured 
- by this Act, therefore this Act shall take effect and be in 
force from and after its approval by the Governor. 


Approved October 24, 1870. 


AN ACT further to amend the several Acts relating to Pilotage 
and Towage on the Columbia Bar, and Columbia and Wil- 
lamette rivers. 


-Be it enacted by the Legislative Assembly of the State of 
Oregon: 


Section 1. That no sea-going vessel, whilst navigating 
the Columbia or Willamette river, shall be required to 
take a pilot or pay half pilotage, if such vessel be towed. 
by a tug or steamer. f 

Sec. 2. That when the tug shall be upon the pilot 
ground outside the Bar, and within a mile of the outer 
buoy, and a ship or vessel shall approach the Bar to enter 
the river, the setting of her colors, or pilots’ signal by the 
tug, shall be deemed a speaking of such ship or vessel, 
and an offer of the services of a pilot and of the tug, so 
as to enable the pilot or contractors to demand and re- 
cover from the ship or vessel so spoken, the pilotage and 
towage prescribed by law. 


Approved October 25, 1870. 
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AN ACT to create a Board for the Equalization in and for the 
several counties of this State; to define its duties, and to 
amend section 4 of chapter 2, title 4, of the General Laws 
of this State. ` 

Be it enacted by the Legislative Assembly-of the State of 

Oregon: TE . - i 

Section 1. That the County Judge, County Clerk and 
the Assessor of the several counties of this State be, and 
they are hereby made to constitute a Board of Equaliza- 
tion to examine and correct the assessment rolls of their 
respective counties, and to increase or reduce the valua- 
tion of property assessed, in the manner hereinafter pro- 
vided. 

Sec. 2. That section 4, chapter 2, title 4 of the General 
‘Laws of the State of Oregon be, and the same is here- 
by amended so as to read as follows: f 

Sec. 4. Each Assessor shall give three weeks’ public 
notice in some newspaper printed in his respective county; 

if there be no such newspaper, then by posting up notice 
in six conspicuous places in his county, setting forth that ` 
on the last Monday in August, the Board of Equalization 
will attend at the office of the County Clerk of his county, 
and publicly examine the assessment rolls, and correct all 
errors in valuation, description or qualities of lands, 
lots or other property; and it shall be the duty of persons 
interested to appear at the time and place appointed; and if 
it shall appear to such Board of Equalization that there are 
any lands lots or other property assessed twice, or in the 
nane of a person or persons not the owner thereof, or as- 
sessed under or beyond its actual value, or any lands, lots, 
or other property not assessed, said Board shall make the 
proper corrections. 

Sec. 3. Said Board of Equalization shall not increase 
the valuation of any property so assessed, as provided for 
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in section 2 of this Act, without giving to the person in 
whose name it is assessed at least three days’ notice in 
which to appear and show cause, if any he has, why the 
valuation of his assessable property, or some part thereof 
to be specitied in such notice, shall not be increased; Pro- 
vided, That such notice shall not be necessary if the per- 
son appear voluntarily before said Board and be there per- 
sonally notified by a member thereof that his property, 
or some specified part thereof is, in the opinion of the 
Board, assessed below its actual value. 

Src. 4, Said Board of Equalization shall continue their 
sitting from day to day until the examination and cor- 
rection of the assessment rolls, as provided in this Act, 
shall be completed; but if such examination and correc- 
tion be not completed within the week in which such Board 
ië required to meet, it shall be the duty of the County 
Court at its next term thereafter sitting to transact County 
business, to complete such examination and correction, in 
the same manner and with like effect, as the Board of 
Equalization is required to do. 

Seo. 5. If in any County in this State the Assessor 
thereof is unable for want of time to complete the assess- 
ment of property in his respective County by the last 
Monday in August, the County Court of such County, at 
any regular term thereof, may extend the time to a day 
certain in which such assessment shall be completed, and 
it shall be the duty of such Assessor to give the notice in 
this Act provided for three weeks prior to such day. 

Approved October 25, 1870. 
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AN ACT provning for the selection and sale of the swamp and 
overflowed lands belonging to the State of Oregon. 

Wuergas, Congress, by an Act entitled “An Act to ex- 
tend the provisions of an Act to enable the State of Ar- 
kansas and other States to reclaim the swamp Jands within 
their limits to Minnesota and Oregon, and for other pur- 
poses,” approved September 12, 1860, has granted to this 
State all the swamp and overflowed lands within its limits; 
and, l 

Whereas, By the failure of the Secretary of the Inte- 
rior to notify the Governor of the State that the surveys 
have been completed and confirmed 'in accordance with 
the provisions of said Act, no swamp or overflowed lands 
have been selected in this State; therefore, - 


Be it enacted by the Legislative Assembly of the State of 
Oregon as follows: 


Sgecrton 1. It shall be the duty of the Commissioner 
of Lands to appoint a suitable person or persons as his 
deputies to proceed as soon as practicable to select in the 
field all the lands rendered unfit for cultivation by inunda- 
tion or overflow within this State, and to make return of 
the same to said Commissioner. And 1t shall be the duty 
of such deputies to describe each tract dr swamp or over- 
flowed land they may select in a clear and distinct man- 
ner, either by legal subdivisions or by actual survey, and 
upon the receipt of such returns it shall be the duty of 
said Commissioner to carefully examine the same. 

Sec. 2. Sosoon as the selection of swamp and over- 
flowed lands in any county has been completed by said 
Commissioner of Lands, it shall be the duty of said Com- 
missioner to make out maps and descriptions thereof in 
duplicate, one copy to be kept in suitable books in his 
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office, and the other to be filed in the office of the County 
Clerk of the county in which such swamp lands may be 
located; and it shall be the duty of such County Clerk to 
forward his official certificate to said Commissioner of the 
date on which said. maps and- descriptions were so filed. 

Upon the receipt of such certificate it shall be the duty of 
said Commissioner tæ give public notice of said comple- 
tion, approval and filing, for’ four weeks succeasively in 
some weekly newspaper published in such county; and if 
no newspaper is published in such county, then in such 
newspaper as he may select in an adjoining county. 

Sec. 3. The swamp and overflowed lands of this State 
shall be sold by said Commissioner at a price not less than 
one dollar per acre in gold coin. Any person over the age 
of twenty-one years, and being a citizen of the United 
States, or having filed his declaration te become a citizen, 
as required by the naturalization laws, may become an ap- 
plicant for the purchase of any tract or tracts of said 
swamp and overflowed lands upon filing his application 
therefor (describing the tract or tracts he desires to pur- 

_ chase), by the actual survey; or, if no survey has been 
made, then hy fences, ditches, monuments, or other arti- 
ficial or natural Jandmarks, with said Commissioner, whose 
duty it shall be to immediately: endorse thereon the actual 
date ofsuch filing. In case of adverse applicants for the same 
tract or parcel of swamp land, it shall be the duty of said 
Commissioner to sell the same to the legal applicant there- 
tor, whose application is first filed. “Within ninety days 
after the date of the public notice provided in section two 
of this Act, twenty per centum of the purchase money 
shall be paid by the applicant to said Commissioner, 

“whose duty it shall be to issue to the applicant a receipt 
therefor, and the balance of said purchase money shall be 
paid on proof of reclamation, as hereinafter provided. 
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- Sec. 4. No patent shall be issued to any applicant for 


‘any swamp or overflowed lands until the applicant there- 


for ‘has proved, tofthe satisfaction of said Commissioner, ; 


that the land for which, he claimsa patent has been drained 
or otherwise made fit for cultivation; but upon such proof 
being made, and payment of the balance of the purchase 
money on the amount of land actually reclaimed, the said 
Commissioner shall issue to the applicant making such 
proof and payment, a patent for the land so reclaimed. 
Said patent shall be approved and signed by the Governor, 
Secretary of State and State Treasurer, as provided for by 
the Constitution. At the expiration of ten years from and 
after his first payment, all swamp lands claimed by an ap- 
plicant, upon which no such proof ot reclamation and pay- 
ment has been niade, shall revert to the State, and the 
money paid thereon shall be forfeited; Provided, That all 
swamp land which has been successfully cultivated in 
either grass, the cereals or vegetables for three years, 
shall be considered as fully reclaimed within the meaning 
of this Act. \ 


Sec. 5. The deputies employed to select the swamp 
and overflowed lands, as provided in section one of this 
Act, shall receive not to exceed five dollars per day for 
each day actually employed in the discharge of their du- 
ties, and such further allowance for traveling, assistance 
and other necessary expenses, as may be ascertained by 
said Commissioner, which shall be paid as other expenses 
arising from the management of the State lands. 

Sec. 6. As the State is likely to suffer loss by farther 
delay in taking possession of the swamp lands within its 
limits, this Act shall take effect and be in force from and 
after its approval by the Governor; Provided, That in case 
the office of Commissioner of Lands is not created by law, 


æ 


x 

| ` 
the provisions of this`Act shall be executed by the Board 
ot Commissioners for the sale of school and university 


lands. 
’ Approved October 26, 1870. 
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AN ACT to amend Title one of Chapter one of the General Laws 
of Oregon, approved June 2, 1859. 


Be it enacted by the Legislative Assembly of the State of 
Oregon, as follows: 


Section 1. That section three of title one of chapter 
one, be amended so as to read as follows: 


„„ ection 8. He shall have power to appoint a Private 
Secretary, who shall hold his office during the pleasure of 
the Governor, The salary of the Private Secretary of the 
Governor shall be twelve hundred dollars annually, to be 
paid quarterly, as other salaries are paid. 


Sec. 2. For the reason that the compensation of the 
Private Secretary is inadequate to compensate the in- 
creased labors of the office, this Act shall take effect from 
and after its approval by the Governor. cca 

Approved, October 26, 1870. 


AN ACT to provide clerical aid in the office of Secretary of State. 


Be it enacted by i Législative Assembly of the State of 
Oregon: 
SECTION 1. That there shall be allowed for clerical aid 
in the office of Secretary of State, the sum of six hundred 
8 
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dollars per annum, payable quarterly, out of the general 
fund, and the Secretary of State is hereby authorized to 
draw his warrant on the State Treasurer for the same. 


Sec. 2. To enable the Secretary of State to employ ad- 
ditional clerical aid at once, this Act’shall be in force 
from the time of its approval by the Governor. 

Approved October 26, 1870. 


AN ACT to provide for the election of a Clerk of the Supreme 
urt, and to define his duties, 
Be it enacted by the Legislative Assembly of the State of 
Oregon as follows, to wit: 

Section 1. The term of the office of the Clerk of the 
Supreme Court of this State shall be four years, beginning 
onthe first day of November, 1870, and ending on the 
first day of said month, 1874, and every tour years there- ~ 
alter. : 

Sec. 2. In addition to the duties of suck Clerk, as al- 
ready prescribed by law, he shall be required, and it is 
hereby made his duty, to prepare and superintend the 
publications of thé decisions of the Supreme Court of this 
State, which shall contain a statement of each case re- 
ported, the points and authorities made by counsel, with 
names of counsel on each side of each case, together with 
a concise syllabus of the points decided by the Court, the 
same to be printed and bound after the style, as near as 
may be, of the Oregon Reports afready published. 


Src. 3. The annual salary of such Clerk of the Su- 


preme Court shall be eight ‘hundred dollars, payable quar- 
terly in like manner as the salaries of other State officers 
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are paid; and in addition thereto, he shall be entitled to 
charge and receive the same fees as are now allowed to 
the Clerk of the Supreme Court. 

Sec. 4. That section 863 of title one of chapter XI of 
the Code, entitled “ Of Courts.of Justice and Judicial Of- 
ficers,” be, and the same is hereby repealed. - 

Src. 5. It shall be the duty of the Legislative Assem- 
bly, in joint convention assembled, in the year 1870, and 
every four years thereafter, to elect a Clerk ot the Bu- 
preme Court for the term as hereinbefore provided. 

Sec. 6. In case of the death, resignation or removal 
from office of such Clerk, the Governor shall have power 
to fill such vacancy by appointment, until the next regular 
session of the Legislature. 

Src. 7. Inasmuch as there is now no law providing for 
the publishing the decisions of the Supreme Court of this 
State, this Act shall take effect and be in force from and 
after its approval by the Governor. 

. Approved October 26, 1870. 


s 


AN ACT to provide for the payment of unpaid officers of the 
Legislative Assembly of the State of Oregon, at its fifth 
regular session, 

WuereEas, Syl. C. Simpson, Chief Clerk of the Senate; 
W. L. White, Chief Clerk; W. W. Moreland, Assistant 
Clerk; A. M. Snyder, Sergeant-at-Arms; and O. H. Smith, 
Door-Keeper of the House: of Representatives, did per- 
form certain services, as required in their various capaci- 
ties by order and under the direction of said Legislative 
Assembly, for which no provision has been made for the 
payment of the same; and, 
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Whereas, Syl. C. Simpson did perform two days’ work; 
W. L. White, eight days; W. W. Moreland, three days; 
A. M. Snyder, three days; and O. H. Smith, six days; 
and that the Chief and “Assistant Clerks of the two 


_branches of the Legislative Assembly were to receive, by 


joint resolution of the two Housés, three dollars additional 
pay each, for said services, which makes eight dollars per 
day to the Chief Clerks, and six dollars per day for As- 
sistant Clerks; also, three dollars per day for Sergeant-at- 
Arms and Door-Keeper, as allowed by law; therefore, 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Section 1. That there be and hereby is appropriated 
out of any moneys in the State Treasury not otherwise ap- 
priated, the sum of one hundred and twenty-five dollars 
for the payment of said Syl. ©. Simpson, W. L. White, 
W. W. Moreland, A. M. Snyder and O. H. Smith, of the 
balance due them for sérvices performed as aforesaid, and 
that the Secretary of State is hereby authorized and re- 
quired to draw his warrant on the State Treasurer in favor 
of the said Syl. C. Simpson, for the sum of sixteen dol- 
lars; W. L. White, for the sum of sixty-four dollars; W. 
W. Moreland, for the sum of eighteen dollars; A. M. 
Snyder, for the sum of nine dollars; and O. H. Smith, for 
the sum of eighteen dollars. Inasmuch as the said sum 
of one hundred and twenty-five dollars has for two years 
been due the said Syl. C..Simpson, W. L. White, W. W. 
Moreland, A. M. Snyder and O. H. Smith, and should in 
consideration thereof be promptly paid, this Act shall take 
effect and be in force from and after its approval by the 
Governor. 

Approved October 26, 1870. 


= 
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AN ACT to provide for reimbursements in certain cases, 


Be rt enacted by the Legislative Assembly of the State of 
Oregon: . 

Ssorion 1. That in all cases where property in this 
State is or has been claimed oy owned by residents of this 
State, in common with others, and such residents have ob- 
tained or shall obtain, the possession of said property at 
their own cost, expense or labor, they shall be entitled to 
reimbursement from the remaining claimants, in common 
of said property, according to their proportionate interest 
therein; and such residents so obtaining the possession of 
such property shall be entitled to Lave a lien upon said 
property until such remaining claimant shall have paid or 
tendered such proportionate share of the reasonable costs, 
‘expenses or labor aforesaid. 


Suc. 2. Because we have no statute in this State upon 
the subject herein provided for, and because of the neces- 
sity of such a statute, this Act shall take effect and be in * 
force from and after its approval by the Governor. 


Approved October 26, 1870. 


AN ACT to appropriate money to erect a Penitentiary. 


Be it enacted by the Legislative Assembly of the Stale of 
Oregon: 

Srctron 1. That for the erection of permanent peni- 
tentiary buildings, or such portion of such permanent 
buildings as can be- constructed therewith, there shall be 
and hereby is appropriated, out of any moneys in the 
- Treasury not otherwise appropriated, the sum of fifty thou- 
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sand dollars, to be used and applied under and according 
to the provisions of an Act of the Legislative Assembly 
of the State of Oregon, entitled “An Actto provide for the 
location of suitable grounds for a Penitentiary and Insane 
Asylum, and for building a Penitentiary,’? approved Oc- 
tober 21st, 1864. a : 

Sec, 2. Inasmuch asthe Penitentiary buildings at pres- 
ent are temporary and insecure, and as an important part 
of the work herein provided for should be entered upon 
immediately, this Act shall take effect from and after its 
approval by the Governor. 

Approved October 26, 1870. 


AN ACT to regulate the salaries of County Judge and County 
Treasurer of Umatilla and Grant counties. 

Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Section 1. The County Judge of Umatilla and Grant 
counties of this State shall, as a compensation of their ser- 
vices, receive an annual salary of eight hundred dollars. 

Sec. 2. The County Treasurer of Umatilla and Grant 


counties shall, as a compensation for their services, receive ` 


an annual salary ot five hundred dollars. 
Src. 8. This Act shall take effect on and after the 


. first Monday of July, 1872. 


Approved October 26, 1870. 


- 


AN ACT to repeal an Act in relation to swine found running at 
large in Wasco county. 


' ection 1. Be it enacted by the Legislative Assembly 
of the State of Oregon: 
That an Act entitled an Act concerning swine found 


£ 
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running at large in the county of Wasco, approved Octo- 
ber 19th, 1860, be and the same-is hereby repealed.’ 
‘ Approved October 26, 1870. 


AN ACT entitled “An Actto exempt Firemen from Poll and 
oad Tax, in certain cases.” 

Section 1. Be it enacted by the Legislative Assembly of 
the State of Oregon: 

That all persons in this State, who now are active or ex- 
empt firemen of any regular organized fire company, in 
any city or town in this State, be, and they are hereby ex- 
empted from the payment of all poll taxes assessed under 
the laws of this State, and from all assessments 10r road tax- 
es under the law of this State, excepting for property tax. 


Sec. 2. That all Acts, or parts of Acts, in conflict with 
this Act, be and the same are hereby repealed. 
Approved October 26, 1870. 


AN ACT to re-apportion the representation among the counties 
therein named. 

Srorion 1. ‘Be it enacted by the Legislative Knit 
of the State of Oregon, That the counties of Columbia and 
Clatsop shall be entitled to elect one representative each, 
and the counties of Columbia, Clatsop and Tillamook shall 
be entitled to elect one representative jointly. 

Approved October 26, 1870. 
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AN ACT for the relief of Josephine county. 


Wuereas, It appears by the charges on the books of 
the Secretary of State, that Josephine county is indebted 
to the State of Oregon in the sum of nine hundred and 
thirty-nine dollars and eighty-nine cents, the same having 
been incurred from the formation of said county up to the 
present date; and, ` 

Whereas, Said county is on the border where many 
transient persuns are assessed for personal and poll-taxes, 
from whom the same cannot be collected, by which reason 
these delinquencies have in a great part occurred; and, 

Whereas, The property in said county has steadily de- 
creased in value since the formation of the county, which 
renders the taxes necessarily high in order to sustain the 
county organization; and, 

Whereas, The people of said county have been paying 
five per cent. per year for the last few years, which makes 


_ the taxes too grievous to be borne; therefore, 


Be it enacted by the Legislative Assembly of the State of 
Oregon, as follows: 

That all sums of money due the State of Oregon from 
the county of Josephine on the first day of September, 
A. D. 1870, are hereby remitted. 

Approved October 26, 1870. 


* 


AN ACT to further provide for the ordinary expenses of the 
pints Government and the redemption of outstanding war- 
rants. 

Be it enacted by the Legislative Assembly of the Slate of 

Oregon: i 

Srcrion 1, That the following sums, or so much there- 
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of as may be necessary, be and the same are hereby specif- 
ically appropriated to the several objects hereinafter men- 
tioned, including the redemption of warrants with the ac- 
crued interest thereon, to be paid out of any money in the 
Treasury not otherwise appropriated. 

Src. 2. For the support of the insane and idiotic for 
two years, commencing from the first Monday of Septem- 
ber, one thousand eight hundred and seventy, eighty-five 
thousand dollars. 

Sec. 3. For conveying the insane to the asylum during 
the same time, five thousand dollars. 

Sec. 4. For the redemption of warrants heretofore is- 
sued for conveying convicts to the penitentiary, eleven 
thousand dollars. 

„Bec. 5. For the redemption of warranis drawn on the 
penitentiary fund not heretofore provided for, fifty-three 
thousand dollars; provaded, that nothing in this section 
shall be so construed as to apply to the payment of said 
warrants until afterthe same have been audited by a Board 
of Commissioners; provided, further, that such Board 
of Commissioners be appointed. 


Sec. 6. For the redemption of warrants for keeping 
the insane, additional, seven thousand dollars. 

Sec. T. For the redemption of warrants drawn on in- 
cidental fund, twenty-four thousand dollars; provided, that 
nothing in this section shall be so construed as to apply to 
the payment of said warrants until after the same have been 
audited by the Investigating Commission, provided such 
a commission is appointed. 

Sec. 8. For the redemption of warrants drawn on Pen- 
itentiary Fund, as per report of State Treasurer for 1868, 
twenty-one thousand-dollars; provided, that nothing in this 
section ae be so construed as to apply to the payment 
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of said warrants until after the same have been audited 
by the Investigating Commission, provided such a commis- 
sion is appointed. - 

Sec, 9. For the redemption of warrants, drawn on the 


‘ Insane and Convict Funds as per report of the State 


Treasurer for 1868, additional, one hundred dollars. 

Sec. 10. For the redemption of warrants drawn on 
General Fund, eighty-five hundred dollars; provided, that 
nothing in this section shall be so construed as to apply to 
the payment of said warrants until after the same have 
been audited by the Investigating Commission; provided 
such commission is appointed. i 

Sec. 11. For the redemption of warrants on Judicial 
Fund, additional six hundred dollars. 

Sec. 12. For the redemption of warrants drawn on Ex- 
ecutive Fund, additional twenty-three hundred dollars; 
provided, that nothing in this section.shall be so construed 
as to apply to the payment of said warrants until after the 
same have been audited by the Investigating Commission; 
provided such commission is appointed. 

Sec. 18. That there shall be appropriated the sum of 
three. thousand dollars, or sg much thereof as may be 
necessary, in addition to former appropriation to pay all 
Legislative expenses not provided for in appropriations 
heretofore made. 

Sec. 14. That there shall be appropriated out of the 
General Fund the sum of eight thousand dollars, or so 
much thereof as may be necessary to pay for compensation 
of all officers whose compensation has not heretofore been 
provided for by law. 

Sze. 15. Owing to the necessity of maintaining: the 
public credit, this Act shall take effect and be in force from 
its approval by the Governor. 

Approved October 29, 1870. A 
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AN ACT to amend section 5, chapter 39, general laws of Oregon, 


Be it enacted by the Legislative Assembly of the State of 
Oregon: ; 

SECTION 1. That section 5 of said chapter is hereby re- 
pealed, and the following enacted in place thereof: 


Section 5. Every person who shall be guilty of vio- 
lating any, provision of sections 1, 2, 3 and 4 of said chap- 
ter XXXEX, of general laws, or of any provision of an 
Act entitled an Act to amend sections 1 and 4, of chapter 
39, of the laws of Oregon, relating to oysters and salmon, 
approved October 24, 1868, shall, on conviction thereof, be 
fined in any sum not exceeding one thousand dollars, for 
every such offense. i 

Inasmuch as there is no law now in force to adequately 
Punish the several offenses above referred to, this Actshall 
take effect and be in force from and after its approval by 
the Governor. 

Approved October 29, 1870. 


AN ACT to amend section 4, of chapter 47, title 1, of the general 
lawa of this State in reference to public roads. 

Be it enacted by the Legislative Assembly of the State of 
Oregon: 

That section 4, chapter 47, of the general laws of this 
State, be and the same is hereby amended so as read as 
follows: 

Section 4. Upon the presentation’ of such petition and 
proof that notice has been given, as provided in section 3 
of this Act, the County Court may appoint ‘three’ disinter- 
ested householders of the county as. viewers of ‘said road, 
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and a skillfal surveyor to survey the same, and shall issue 
an order directing said viewers and surveyor on a day to 
be named in said order, or on their failing to meet on said 
day, within five days thereafter, to view, survey, and lay 
out or alter said road; Provided, That all roads viewed, 
surveyed and recorded by order of the County Court, sub- 
sequent to the first day of July, 1866, and the said road 
has not been defeated by remonstrance, as now provided 
by law, the said road or roads shall be and the same are 
hereby declared public highways. This Act shall take 
effect and be in force from and after its approval by the 
Governor. 
Approved, October 29, 1870. 


AN ACT to provide for wie zen EEN to the United States 
in certain cases to title in lands for sites of light-houses, 
sa oe other purposes, on the coast and waters of thas 

Be it gadi by the Legislative Assembly of the State of 
Oregon: 

Section 1. That whenever it shall be made to appear 
to any one of the Circuit Courts of this State, upon the 
application of any authorized agent of the United States, 
that the said United States are desirous of purchasing any 
tract of land and the right of way thereto, within the lim- 
its of this State, for the erection of a light-house, beacon- 
light, fortifications, navy yard, or for the erection of forts, 
magazines, arsenals, dock yards and other needful build- 
ings, not exceeding twenty acres in one tract, and that the 
owner or owners of said land are unknown, non-residents 
or minors, or from any-other cause are incapable of mak- 


‘ing a perfect title to said lands, or in case the said own- 
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ers being residents and capable of conveying, shall, 
from disagreement in price, or any other cause whatsoever, 
refuse to convey said lands to the United States, it shall be 
the duty of the Judge of the Circuit Court in which said 
lands to be purchased are situated, to order notice of said 
application to be published in some newspaper nearest to 
where said lands lie; also, in one newspaper published in 
the city of Portland, once in each week for the space of four 
months, which notice shall contain an accurate description of 
said lands together with the names ofthe owners or supposed 
owners, and shall require all persons interested in the said 
lands to come forward, on a day to be specified in’ said 
notice, and file their objections, ifany they should have, to 
the proposed purchase; and at the time specified in said 
notice, it shall be the duty of the said Circuit Court to 
empannel a jury in themannernow provided by law ,to as- 
sess the value of said land according to its market value 
at the time the assessment is made, disregarding any fic- 
titious value the land may. possess on account of its being 
required for public purposes, and all damages sustained by 
the owner of lands so appropriated,-by reason of such ap- 
propriation, which amount, when so assessed, together 
with the entire costs of said proceedings, shall be paid 
into the County Treasury of the county in which said pro- 
ceedings are had; and thereupon the Sheriff of-the said 
county, upon the production of the certificate of the Treas- 
urer of said county that the said amount has been paid, 
shall execute to the United States and deliver to their 
authorized agent a deed of the said land, reciting the pro- 
ceedings in said cause, which said deed shall convey to the 
said United States a good and absolute title to the said 
lands against all persons whatsoever; Provided always, 
.That the assent aforesaid is granted upon this express con- 
dition: That this State shall retain a concurrent jurisdic- 
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tion with the United States in:and over any such tract of 
land so acquired as aforesaid, so far as that all civil and 
criminal process as may issue under authority of this 

. State against any person or persons charged with -crimes 

. committed, .or for any cause of action-or suit accruing 
without the bounds of any such tract so acquired, may be 
executed therein in the same manner as though this 
assent had. not been granted, 

Sec. 2. That the money so paid into the county Treas- 
ury shall there remain until ordered to be paid out by a 
Court of competent jurisdiction. 

Sec. 8. It shall be the duty of the Judge directing 
money to be paid to a County Treasurer, in accordance 

: with the provisions of this Act, to require of such Treas- 
urer 2 bond in double the amount of money ordered to be 
paid to him, with fwo or more sufficient sureties, to be ap- 
proved by said Judge; said bonds shall be payable to the 

a people of the State of Oregon, for the use and benefit of 
such persons, severally, as are entitled to said money; said 
bonds shall be executed, approved and filed with the Clerk 
of said Court before receiving said money. 

Seo. 4. To enable the United States to commence any 
building or other proceedings provided for in this Act, the 
same shall take effect and be in force from and after its 
approval by the Governor. 

Approved October 29, 1870. 
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. AN ACT giving the consent of the Legislature of the State of 
Oregon to the purchase by the United States of land within 
this State for the erection of forts, magazines, arsenals, 
dock-yards and other needful buildings, 

Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Section 1, That the consent of the Legislature of Ore- 
gon be, and the same is hereby given to the purchase by 
the Government of the United States, or under the au- 
thority of the same, of any tract, piece or parcel of land 
from any individual or individuals, bodies, politic or cor- 
porate, within the boundaries or limits of the State, for the 
erection of forts, magazines, arsenals, dock-yards, light- 
houses and other needful buildings; and all deeds, con- 
veyance of title papers for the same shall be recorded, as 

“in ather cases, upon the land records of the county in 

which the land so conveyed may lie; and in like manner 
may be recorded a sufficient description by metes and 
bounds, courses and distances, of any tract or tracts, legal 
divisions or subdivisions of any public land belonging to 
the United States, which may be set. apart by the Gen- 
eral Government for any or either of the purposes before 
mentioned, by an order, patent, or other official document 
or papers so describing such land; the consent herein and 
hereby given being in accordance with the sixteenth 
clause of the eighth section of the first article of the Con- 
stitution of the United States,and with the acts of Con- 
gress in such cases made and provided: Provided always, 
That this section shall not allow the acquisition by the 
United States for the purposes aforesaid, of a tract of land 

_ exceeding twénty acres in any one tract, and that the 

same shall be described by metes and bounds, and re- 

corded in the county where such land is situated: And 
provided further, That the assent aforesaid is granted up- 
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on this express condition, that this State shall retain a con- 
current jurisdiction with the United States, in and over all 
tracts so acquired as aforesaid, so far as that all civil and 
criminal process as may issue under authority of this State 
against any person or persons charged with crimes com- 
mitted, or for any cause of action or suit accruing without 
the bounds of any such tract, may be executed therein in 
the same manner and with like effect as though this as- 
sent had not been granted. 
~ Sec. 2. To enable the United States to commence any 
buildings or improvements contemplated by this Act, the 
same shall take effect and be in force from and after its 
approval by the Governor. 

Approved Oct. 29, 1870. 


AN ACT to amend chapter 18 of the general laws concerning 
fees of officers. i 

Be. il enacted by the Legislative Assembly of the State of 
Oregon: 

Section 1. That section 2, of chapter 18, of the gen- 
eral laws compiled by M. P. Deady be and the same is 
hereby repealed, and the following enacted instead thereof: 

Sec. 2. The fees of the County Clerk shall. be as fol- 
lows: 

For issuing any writ, order or process, except a sub- 
peena, fifty cents; 

For issuing a subpeena, twenty-five cents; 

For entering any judgment, order or decree, for each 
folio, fifteen cents; 

For each folio of any journal entry or final record, RR 
cent = 
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For taking an affidavit, including the administration of 
the oath, twenty-five cents; 

For swearing a witness, ten cents; 

For taking and approving an undertaking or bond in 
any case, fifty cents; ao? 

For making and filing judgment roll, twenty-five cents; 

For making copies of journal entries for judgment roll, 
for each folio, fifteen cents; 

For docketing judgment or decree in judgment docket, 
twenty-five cents; 

For making copies of any record or file. for each folio, 
fifteen cents; : 

For official certificates without seal, twenty-five cents; 

For official certificate, with seal, fifty cents; 

For issuing commission to take testimony, twenty-five 
cents; 

For taking depositions, for each folio, fifteen cents; 

For taxing costs and disbursements, twenty-five cents; 

For docketing cause, swearing jury, ‘calling jury, re- 
ceiving yerdicts, and other like services on the trial of au 
action, suit, or proceeding, not herein otherwise enumer- 
ated, to be paid by the plaintiff, one dollar; 

For issuing letters testamentary, of administration, or 
guardianship, fifty cents; 

For recording any judgment, order, decree, bill, ap- 
pointment of an executor, administrator or guardian, for 
each folio, fifteen cents; 

For recording the appointment of an admeasurer of 
dower, twenty-five cents; 

For making and keeping a record of the accounting and 
distribution in relation to any estate, fifty cents; 


For making all.indexes in relation to an estate, fifty 


cents; 
10 
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For making.and keeping a register in relation to an es- 
tate, fifty cents; 

For filing and making a certified copy of a declaration 
ta become a citizen of the United States, one dollar; 

For entering judgment of admission,of an alien to citi- 
zenship, and making a certified copy thereof two dollars; 

For making blank assessment or censug roll for the 
County Assessor, for eaeh quire such roll -may contain, 
four dollars; 

For making tax roll and extending thereon the rates 
levied by the County Court, for each folio, fifteen cents; 

For each warrant or order drawn on the County Treas- 
urer, ten cents; also, ten cents for each order cancelled; 

For making out exhibits of the receipts and expendi- 
tures of the county, for cach folio, fifteen cents; 

For making’ ont an appointment in pursuance of an order 
of the County Court, twenty-five cents; 

- For certificate of election, to be paid by the person re- 
ceiving the same, fifty cents; 

For each election notice required by law, twenty-five 
cents; 

For issuing any license required by law, one dollar; 

For making and depositing in jury box the ballots con- 
taining the names of the persons on jury list, and drawing 
and making panel of jurors for any term of the Circuit 
Court, one dollar; 

For drawing and making such panel for any term, of the 
County Court, fifty cents; 

For entering in the journal the proceedings of the 
County Court when transacting county business, for each 
folio, fifteen cents; 

For making and filing a list of jurors who have beenre- 
turned to any Court with an account of the mileage and 
per diem, one dollar; = af = 
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For opening and canvassing election returns and mak- 
ing abstract of the votes, for each election, three dollars; 

For receiving, keeping and disbursing, on the first five 
hundred dollars, one per centum; on the second five hun- 
dred dollars, one-half of one per ¢entum; on the third five 
hundred dollars, one-fourth of one per centum; 

For taking and certifying and acknowledging a deed or 
other instrument, one dollar; 

For recording any deed, declaration, contract, or other 
private writing, required by law to be recorded, for each 
folio, fifteen cents; 

For making a eopy of any record, for each folio, fifteen 
cents; 

For making and issuing a marriage license, making 
memorandum thereof, and recording marriage certificate, 
two dollars; 

For filing and making entry, when required by law, of 
any articles of incorporation or chattel mortgages, fifty 
cents; 

For each day’s attendance on the Circuit and County 
Courts, three dollars; 

For each poll book required by law, two, dollars; 

Src. 3. The fees of the Sheriff shall be as follows: 

For serving any writ for the enforcement of a decree, 
fifty cents; 

For the service of any summons, subpoena, notice or 
order, on each person served, twenty-five cents; 

For executing any provisional remedy, fifty cents; 


For serving any bench warrant or warrant of arrest, two 
dollars; 

For committing a person to prison, or discharging him 
therefrom, or attending à person in custody before a Court 
or Judge, fifty cents; 
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For taking an inquest by a jury for the trial of the 
right of property, two dollars; 
For taking and approving any undertaking or bond, 


` seventy-five cents; yo? 


For making and delivering a copy of any process, and a, 
notice necessary to complete the service thereof. for each 
folio, twenty cents; 

For summoning any panel of jurors for the Circuit Court, 
to be paid by the county, ten dollars; 

For summoning each panel for the county court, six 
dollars; 

For summoning a jury in any other case’required by 
law, four dollars; 

For calling a person from the bystanders to serye as a 
juror, twenty cents; 

For all money actually made on any process and re- 
turned to the clerk, under one thousand dollars, two per 
centum; on all sums of money over one thousand dollars, 
one per centum; $ 

Making a conveyance of real property sold on any pro- 
cess, to be paid by the grantee, three dollars; 

Making a certificate of sale of real property, fifty cents; 

Making bill of sale of personal property when required 
or demanded, to be paid by the purchaser, one dollar; 

For posting notice of any election, to be paid by the 
county, twenty-five cents; 

Serving notice on each judge of election, to be paid by 
the county, fifty cents; 


For executing a sentence of death, fifty dollars; 


For serving a writ with the power of the county, three 
dollars; 


For each day’s attendance òn the circuit or county 
court, three dollars; ~ oa 
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For conveying a convict to the Penitentiary, and de- 
livering him to the proper officers thereof, three dollars 
per day, besides mileage for hims¢lf and the necessary ex- 
penses incurred in guarding such convict during such con- 
yeyance, to be paid out of the State Treasury. 

For any service that may be rendered by a constable, 
the same fees that are allowed a constable. 

The mileage for any service by sheriffs and constables 
shall, in all cases, be computed from the Court House, or 
place of holding court, in the county in which the officers 
performing the same reside. But when two or more per- 
sons named in the same writ or process live in the same 
direction, mileage fees shall only be charged to the farth- 
est. And this is to apply to posting notices of elections, 
and all other cases when mileage is to be computed. 

The per centum allowed the sheriff for the collection of 
taxes, is to cover all expenses of printing notices, mileage 
and attendance at places of voting to collect taxes. 

Sec. 4. The fees of assessors shall be four dollars per 
day. The per diem of the commissioners of the county 
court for each day so employed, four dollars. 

This Act shall not take effect till July, eighteen hun- 
dred and. seventy-two, except in the cases of the assessors 
and county commissioners. 


Src. 5. The counties of Coos, Curry, Josephine, Jack- 
son, Douglas, Wasco, Grant, Baker and Union, are ex- 
empted from the operation of this Act; Provided, That 
in all the counties named in this section the compensation 
of county commissioners and assessors shall be the same 
as in section four of this Act. 


Sec. 6. That all Acts and parts of Actsin conflict with 
this Act, be and the same are hereby repealed. 
Approved October 29, 1870. 
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AN ACT to amend an act entitled “An Act to amend sections 
one and four of chapter 39, of the laws of Oregon, relating 
to Oysters and Salmon,” approved October 24, 1868. 
Be i- enacted by the Legislative Assembly of the State of 
Oregon: y 
Szortox 1. That section one of said Act is hereby 
amended so as to read as follows: That the natural beds 
of oysters on the waters of this State shall be free to all 
citizens thereof, who shall have resided in this State one 
year, and shall have been residents of the county where 
such beds are located for a period of six months immedi- 
ately preceding the time of taking such oysters; but arti- 
ficial plantations of oysters helonging to citizens of this 
State, if distinctly marked out by means which shall not 
obstruct navigation, and not exceeding the extent allowed 
by local regulations, shall be déemed and protected as 
private property; and the following portions of Yaquina 
Bay, in Benton County, are hereby designated and set 
apart for artificial plantations of oysters, to wit: Brown’s 
"Flat, Pool’s Slough, Lyman’s Eddy, and Green Point; and 
the size and dimensions of said oyster beds shall remain 
as they have been fixed by the local regulations of the 
Oystermen’s Association, not exceeding two acres in any 
one plantation; and every person holding a claim for the 
cultivation of oysters shall, in all respects, comply with 
the local regulations applicable thereto. 
~ Sec. 2. Inasmuch as there is no sufficient Jaw in force 
in this State relating to artificial plantations of oysters, 
this Act shall take effect and be in force from and after its 
approval by the Governor. 
Approved October 29, 1870. 
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AN ACT for the relief of Wasco County 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Szotron 1. That the State Treasurer be and He is here- 
by directed to credit Wasco County on the Treasurers 
books, the sum of two hundred and thirty-eight’ dollars 
and four cents, being the amount of State tax refunded by 
said County of Wasco to the Oregon Steam Navigation 
Company, in- pursuance of a judgment of the Supreme 
Court of Oregon. 

Approved October 29, 1870. 


= 


AN ACT to amend an Act entitled “An Act to establish and reg- 
ulate quartz mining claims, and in relation to placer claims, 
town sites and water rights in mining camps.” 

Be it enacted by the Legislative Assembly of the State of 

Oregon: . 

Srotron 1. That section’T of the above entitled Act be 
amended so as to read as follows: 


Sec. T. That ditches used for mining purposes and 
mining flumes permanently affixed to the goil be and the 
same are hereby declared real estate during. the time the 
same shall be used for that purpose; Provided, That when- 
ever any person, company or corporation, being the owner 
or proprietor of any such ditch, flume or water right, have 
or shall abandon the same, and who shall for one year 
thereafter cease to exercise ownership over said water 
right, ditch or flume; and every company, corporation or 
person who shall remove from this State, with the intent 
or purpose to change his or their residence, and shall re- 
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main absent one year without using or exercising owner- 
ship over such water right, ditch or flume, by a legally 
authorized agent, shall be deemed to have lost all title, 
claim or interest therein. A 

Seo. 2. For the encouragement of the, miping interests 
of this State, this Act shall take effect and be $ force 
from and after its approval by the Governor. we y 

Approved October 29, 1870. 


AN ACT relating to elections, and the mode of filling vacancies 
in office. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 

CHAPTER 1. 
QUALIFICATIONS OF VOTERS. 

Sxctton 1. All persons qualified to vote by the Consti- 
tution of the State of Oregon, in Article LI, shall be en- 
titled to vote at allelections in this State; Provided, That 
all persons, including those navigating the high seas, or 
the rivers of Oregon, soldiers in the service of this State, 
or the United States, and students attending seminariés of 
learning, and laborers on railroads and public works, shall 
vote in the county and precinct where they have a bona 
Jide residence of ninety days’ duration. 


CHAPTER IL 
‘OF GENERAL ELECTIONS. 


Section 2. A general election shall be held in the sev- 
eral election precincts in this State, on the first Monday of 
June, biennially, at which there shall be chosen so many of 
the following officers as are by law to be elected in such year, 
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namely: a Governor, Secretary of State, State Treasurer, 
State Printer, Justices of the Supreme Court, a member 
of Congress, members of the State Senate and House of 
Representatives, County Judges, District Attorneys, Coun- 
ty Superintendents of Common Schools, Commissioners of 
the County Court, County Clerks, Sheriffs, County Treas- 
urers, Coroners, County or Precinct Assessors, Justices of 
the Peace, Constables, and all other district, county and 
precinct officers herein enumerated or otherwise provided. 
by law. 

Src. 8. It shall be the duty of the County Court at its 
regular term in April preceding the general election, to 
appoint three capable and discreet persons, possessing the 
qualifications of electors, to act as the judges of the elec- 
tion at each election precinct, and said court shall also set 
off and establish election precincts or districts when it 
may be be necessary; Provided, that no precinct so set off 
shall contain more than three hundred voters, as nearly as- 
can be ascertained by the Court, and the County Clerk 
shall make out and deliver to the Sheriff of the county 
immediately after the appointment of the said judges, a 
notice thereof in writing, directed to the judges so ap- 
pointed; and ıt shall be the duty or the said Sheriff, with- 
in twenty days after the receipt of the said notices, to 
serve the same upon each of the said judges of the elec- 
tion. 


Seo. 4, The said Judges shall choose two persons, hav- 
ing similar qualifications with themselves, to act as clerks 
of,the election. The said judges shall be and continue 
judges of all elections of civil officers, to be held at their 
respective precincts, until other judges shall be appointed 
as hereinbefore directed; and the said clerks of election 
may sees to act as such during the pleasure of the 
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judges of election, if in any p“ecinct any of the judges 
do not serve, the voters of said precinet may elect a judge 
or judges to fill the vacancy on the morning of the elec- 
tion. A g 


k 


Sec. 5. The County Clerk shall, at least forty days be- 
fore any general election, and at least twenty days previous 
to any special election, make out and deliver tothe Sheriff 
of his county, or to a Justice of the Peace of any county 
attached for judicial purposes, three written notices thereof 
for each election precinct—said notices to be, as nearly as 
circumstances will admit, as follows: 


Notice is hereby given, that ọn the first Monday, the 
day of June next, at the house of , in the 

town, district or precinct of , in the county of ; 
an election will be held for State, county, town or district 
officers (naming the offices to be filled, as the case may 
be), which election will be held at eight o'clock in the 
morning, and will continue until six o "clock i in the after- 
noon of the same day. 

Dated this day of A. D. (as the case may be.) 
(Signed), A. B., County Clerk. 

Sec. 6. -The Sheriff aforesaid, to whom such notices 
shall be delivered as aforesaid, shall put up in three of the 
mo% public places in each town or precinct, the notices 
referring to such town or precinct, at least twenty days 
previous to the time of holding any general election, and 
at least eight days previous to the time of holding any 
special election, and in cases where towns and precincts 
may not be set off by law as election precincts, said no- 
tices ahall be posted as follows: one at the house where 
the eleetion is authorized to be held, and the others at two 
of the most public and suitable places in that vicinity or 
settlement. z 
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Sec. 7. Previous to votes being taken, the judges and 
clerks of the elections shall severally take an oath in the 
following form, to wit: 

I, A B, do solemnly swear (or affirm, as the case may 
be), that I will perform the duties of judge of the election 
(or clerk, as the case may be) according to law, and the 
best of my ability; that I will studiously endeavor to pre- 
vent fraud, deceit and abuse in conducting the same. 


Sec. 8. In case there shall be no judge or justice of the 
peace present at the opening of the election, or in case 
such judge or justice shall be appointed judge or clerk of 
the election, it shall be lawful for the judges of the elec- 
tion, and they are hereby empowered, to administer the 
oath to each other, and to the clerks of the election: and the 
‘person administering the oaths shall cause an entry thereof 
to be made out and subscribed by him, and prefixed to 
the poll books. 


Sec. 9. At all elections to be held under this chapter 
the polls shall be opened at the hour of eight in the fore- 
noon, and continue open until six o’clock in the afternoon 
of the same day, at which time the polls shall be closed; 
Provided, That the judges of election, if they deem it 
necessary for the purpose of receiving the votes of all the 
electors wishing to vote, may postpone the closing of the 
polls until seven o'clock p. m.; Provided further, Thatall 
votes polled after 7 o'clock P. M. are hereby declared ille- 
gal; and upon opening the polls, one of the clerks, under 
the direction of the judges, shall make proclamation of 
the same; and thirty minutes before the closing of the 
polls, proclamation shall be made in like manner that the 
polls will be closed in half an hour; but the board’ may, 
in their discretion; adjourn the polls at twelve o’clock at 
noon, for one hour, proclamation of the same being made, 
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Sec. 10. It shall be the duty of the County Clerk of 
each county to furnish one of the judges of every election 
precinct in the county with two poll books, at least five 
days before the time of holding any election. + 

See. 11. The vote given at all general and special 
elections hereafter held in this State, shall be given viva 
voce, or by ticket handed to the judges, and shall, in both 
cases, be cried in an audible voice by the officer attend- 
ing, and noted by the clerks in the presence and hearing 
of the voters. ` l 

Src. 12. The clerks of election shall faithfully record 
the names of all the voters, and distinctly carry out, in 
lines and columbs, the names of the person or persons for 
whom‘each person votes. 

Szo. 13. Before the final count of the votes given and 
the official certificate of the same by the judges of elec- 
tion, if the said judges are satisfied, upon the oath or af 
firmation of any qualified elector, that any who has not 
been previously challenged and sworn have voted ille- 
gally, they shall make a note of the same onthe poll 
books, opposite the name of such voter. 

Sec. 14 All general or special elections held hereafter 
in this State, shall be conducted in conformity to the pro- 
visions of this Act. 


Sec. 15. If any person offering to vote shall be chal- 
lenged as unqualified, by any judge or clerk of the elec- 
tion, or by any other person entitled to vote at the same 
poll, the judges shall declare to the person so challenged 
the qualification of an elector; if such person shall then 
state himself duly qualified, and the challenge shall not be 
withdrawn, one of the judges shall then tender to him 
the following oath: i 

«You do solemnly swear (or affirm, as the case may be), 

$ 


A 
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that you are twenty-one years of age; that you are a citi- 
zen of the United States, (or that you have declared your 
intention to become a citizen conformable to the laws 
of the United States), and of this State, on the subject of 
naturalization; that you reside in this precinct, and that 
you have resided six months in this State, and ninety days 
in the county next preceding the election, and that you 
have not voted at this election.” 

And if any person so challenged shalt refuse to take 
such oath or affirmation so tendered, his vote shali be re- 
jected. 

Sec. 16. That in case the applicant only wishes to 
vote for Presidential electors, or members of Congress, or 
State officers, so much of the oath as refers to ninety days 
residence in district and county may be omitted; and if 
“he wishes to vote only for district officers, so much thereof 
a3 refers to the county may be omitted; and if for county 
officers, so mitch thereof as refers to district may be 
omitted. 


Src. 17. If any person applying to vote is challenged 
by a lawful voter, the judges of election shall administer 
the foregoing oath or affirmation to the aa applicant be- 
fore he shall be allowed to vote. 


Sec. 18. The aforesaid oath shall bé administered 
orally. 


Seo. 19." If any person so offering such vote shall take 
such oath, his vote shall be received, unless it shall be 
proven by evidence satisfactory to a majority of the judges, 
that he does not possess the qualifications of an elector, in 
which case a majority of said judges are authorized to 
reject such vote; and if any person shall take such oath, 
knowing it to be false, he shall be deemed guilty of wil- 
full and corrupt perjury, and shall, on conviction, suffer 
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such punishment as now is, or hereafter shall be prescribed 
by law for persons guilty of perjury. And if any person 
shall vote, or offer to vote at any legally authorized elec- 
tion in this State, knowing himself not entitled by law to 
vote thereat, or shall vote, or offer to vote at any poll, or 
in any precinct, at any such election, knowing himself not 
entitled to vote at such poll, or in such precinct, such per- 
son, on conviction thereof, shall be punished by imprison- 
ment in the county jail not less than three months nor 
more than one year, or by fine not less than one hundred 
nor more than five hundred dollars, 


Sec. 20. For the preservation of order, the judges are 
hereby authorized to enforce a fine not exceeding fiity 
dollars on any person or persons who shall conduct in a 
disorderly or riotous manner at the polls, shall persist in 
such conduct after having been warned of the consé- 
quences, and on refusal to pay the same, to commit him 
or them to the common jail of the county for any time 
not exceeding six days, and until the fine shall be paid; 
and the constables, sheriffs, deputy sheriffs and jailors are 
hereby required to execute said order as though it had 
been issued by a magistrate in due form of law. If no 
constable, sheriff or deputy be present, the judges may ap- 
point a special constable, or constables, to execute their 
orders. 

Ssc. 21. If any person or persons shall by menace, 
threat or violence, whether armed or unarmed, intimidate 
or prevent, or attempt to intimidate or prevent any person 
from challenging another voter, or to prevent any person 
from voting, such person or persons so offending shall, 
upon conviction, be punished by imprisonment in the 
county jail not less than three months nor more than one 
year. - 4 
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Sec. 22. At each adjournment of the polls the clerks 
shall, in the presence of the judges, compare their respec- 
tive poll lists, compute and set down the number of votes, 
and correct all mistakes that may be discovered, accord- 
ing to the decision of the Board, until such poll lists shall 
be made, in all respects, to correspond. 


CHAPTER Ii. 
CANVASS OF THE JUDGES. 


Sec. 23. The canvass shall be commenced by a com- 
parison of the poll lists from the commencement, and a 
correction of any mistakes that may be found therein, 
until they shall be found or made to agree. 

Bec. 24. The poll lists agreeing, or being made to 
agree, the Buard shall then proceed to count and ascertain 
the number of votes cast, and the clerks shall set down in 
their poll books the name of every person voted for, writ- 
ten at full length, the office for which such person received 
such votes, and the number he didreceive, the number be- 
ing expressed at full length; such entry to be made, as 
nearly as circumstances will admit, in the folorying form, 
to wit: 

“At an election held at the house of A B, in the town, 


district or precinct of in the county of 
and State of Oregon, on the day of A 
D, the whole number of votes was , of which 


the following named persons received the number of votes 
annexed to their respective names for the following des- 
ertbed offices, to wit: 


A B had votes for Member of Congress. 
CDhad ~ votes for State Senator. 
E F had votes for Representative. 


(And in like way and manner for auy other person voted 
for). 
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Certified by us, G H, J K, L M, Judges of Election. 
- Attest, A B, C D, Clerks of Election.” 

Sec. 25. The judges of election shall then enclose and 
seal one of the poll books under covers, directed to the 
Clerk of the county in which such election was held, and 
the packet, thus sealed, shall be conveyed by one of the 
judges or clerks of election—to be determined by iot, if 
they cannot otherwise agree—or by some other person, to 
be agreed upon by the judges, and delivered to the said 
Clerk, at his office, within ten days from the close of the 
polls; and the other poll book shall be deposited with one 
of the judges of election, to be determined by lot—if not 
otherwise agreed upon; and the said poll book shall be 
subject to the Inspection of any elector, at any time there- 
after, who may wish to examine the same. 

Suc. 26. Ifany judge or clerk of election, after being 
deputed by the judges of election to carry the poll book 
of such election to the Clerk of the county, shall fail or 
neglect to deliver such poll book to the said Clerk within 
the time prescribed by law, safe, with the seals unbroken, 
he shall, for every such offense, forfeit and pay the sum of 
five hundred dollars for the use of the county, to be recov- 
ered by a civil action in the name of the County Court. 

Sec. 27. There shall be allowed out of the County 
Treasury, of each county, to the several judges and clerks 
of elections, two dollars per day, and to the person carry- 
ing the poll book from the place of election to the Clerk's 
office the sum of ten cents per mile, for going and return- 
ing, to be paid out of the county treasury. 

Sec. 28. In counting votes, the judges of the election 
shall disregard misspelling or abreviations of the names 
of candidates for office, if it can be ascertained from such 
votes for whom they were intended. 
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s CHAPTER IV. 


THE CANYASS BY THE COUNTY CLERK AND SECRETARY OF STATE 
AND GOVERNOR. 


Sec. 29. On the tenth day after the close of auy elec- 
tion, or sooner, if all the returns be received, the County 
Clerk, taking to his assistance two Justices ot the Peace 
of the county, shall proceed to open said returns and make 
abstracts of the votes. Such abstract of votes for Gover- 
nor shall be one sheet, and shall be transmitted to the 
Secretary of State separately, as provided in article V, 
section 4 of the Constitution. Such abstract of Secretary 
of State, State Treasurer, State Printer, Justices of the Su- 
preme Court, Member ot Congress, and District Attorneys, 
shall be all in one sheet; the abstract of the votes for 
Members of the Legislative Assembly shall be on one 
sheet; and the abstract. of votes for county and precinct 
officers shall be on another sheet; and it shall be the duty 
of the said Clerk immediately to make out a certificate of 
election to each of the persons having the highest number 
of votes for Members of the Legislative Assembly, county 
and precinct officers respectively, and to deliver such cer- 
inficate to the person entitled to it, on his making appli- 
cation to the Clerk at his office; Provided, That when 
a tie shall exist between two or more persons for the Sen- 
ate or House of Representatives, the County Clerk shall 
give notice to the Sheriff of the county, who shall imme- 
diately advertise another election for such offices, giving 
at least ten days’ notice. And it shall be the duty of the 
County Clerk of such county, on the receipt of the re- 
turns of any general or special election, to make out his 
certificate, stating therein the compensation to which the 
judges clerks of election may be entitled for their 
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services, and lay the same. before the County Court at its 
next term, and the said Court shall order the compénsa- 
tion aforesaid to be paid out of the County Treasury. 


Sec. 80. If the requisite number of county or precinct 
officers shall not be elected by reason of ‘tw6 or more per- 


“sons having an equal and the highest number of votes for 


one and the same office, the Clerk whose duty it isto com- 
pare the polls, shall give notice to the several persons so 
having the highest and an equal number of votes, to at- 
tend at the office of the County Clerk at a time to be ap- 
pointed by said Clerk, who shall then and there proceed 
publicly to decide by lot which of the persons so having an 
equal number of votes shall be declared duly elected, 
And the said Clerk shall make and deliver to the person 
thus declared duly elected a certificate of his election as 
hereinbefore provided. 


Sec. 31. The County Clerk, immediately after making 
the abstract of the votes given in his county, shall make a 
copy of each of said abstracts, and transmit 1t by mail to 
the Secretary of State, at the seat of government, and It 
shall be the duty of the Secretary of State, in the presence 
of the Governor, to proceed within thirty days after the 
election, and sooner if the returns be all received, to can- 
vass the votes given for Secretary and Treasurer of State, 
State Printer, Justices of the Supreme Court, Member of 
Congress, and District Attorneys; and the Governor shall 
grant. a certificate of election to the person having the 
highest number of votes, and shall also issue a proclama- 
tion declaring the election of such person. In case there 
shall be no choice, by reason of any two or more persons 
having an equal and the highest number of votes for either 
of such offices, the Governor shall by proclamation order 
a new election to fill said offices. 
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Src. 32. If the returns of the election of any county 
in this State shall not be received atthe office of Secretary 
of State within thirty days after the election, the Secre- ; 
tary shall forthwith send a messenger to the County Court 
of such county, whose duty it shall be to furnish said mes- 
senger with a copy of such returns, and the said messenger 
shall be paid out of the County Treasury of the said county, 
the sum of twenty cents for each mile he shall necessarily 
travel in going to and returning from said county, 

Seo. 83. When two or more counties are united in the. 
same Senatorial or Representative district, the return of 
votes cast for Joint Senator or Representative to the Legis- 
lative Assembly shall be forwarded by the County Clerk 
of each county to the Secretary of State in like manner 
as votes cast for Judges of the Supreme Court and District 
Attorneys are now required by law to be returned. 

Src. 84. If any judge or clerk of election, or any other 
person in any manner concerned in conducting the elec- 
tion, shall corruptly violate any of the provisions of this 
chapter, he shall forfeit and pay to the county a sum not 
less than fifty nor more than five hundred dollars, to be re- 
covered by a civil action in the name of the County Court 
of the proper county. In all elections in this State, the 
person having the highest number of votes for any office 
shall be deemed to have been elected. 


CHAPTER V. 


OF THE MANNER OF CONTESTING THE ELECTION OF COUNTY, 


TOWN, DISTRICT AND PRECINCT OFFICERS. 


' Bec. 85. Any person wishing to contest the election of 


any person to any county, district, township or precinct 
office, may give notive in writing to the person whose 
election he intends to contest that his election will be con- 
tested, stating the cause of such contest briefly, within 
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thirty days from the time said person shall claim to have 
been elected, 


Sec. 36. Said notice shall be served in the same man- 
ner as @ summons issued out of the Circuit Court, ten days 
before any hearing upon such contest, as heréin provided, 
shall take place, and shall state the timé and place that 
such hearing shall be had. Upon the return of said notice 
served to the Clerk of the county, he shall thereupon eu- 
ter the same upon his issue docket as an appeal case, and 
the same shall be heard in its order by the Circuit Court; 
Provided, That if the case cannot be determined by the 
Circuit. Court in term time, within one month after the 
‘termination of such election, the Judge of the Circuit 
Court may hear and determine the same at chambers as 
soon thereafter as may be practicable, and shall make al 
necessary orders for the trial of the case and carrying his 
judgment into effect; Provided, Thatthis section shall not 
apply to township or precinct officers. In case of contest 
between any persons claiming to be elected to any town- 
ship or precinct. office, said notice shall be served in the 
manner aforesaid and shall be returned to the come Court 
of the county. 


Sec. 37. Upon the return of said notice to the said 
County Court, and on the day and at the place therein 
named, the County Judge shall hear and determine such 
contest, and make all necessary orders for the trial of the 
cause and carrying his judgment into effect. 


Sec, 88. Each party shall be entitled to subpoenas and 
subpoenas duces tecum, as in ordinary cases of law;,and the 
court shall hear and determine, without the intervention of 
jury, the same in such manner as shall carry into effect the 
expressed will of a majority of the legal voters, as indicated 
by their votes for such office, not regarding technicalities 
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or errors in spelling the name of any candidate for such 
office. And the County Clerk shall issue a certificate to 
the person declared to be duly elected by said Court, 
which shall be conclusive evidence of the right of said 
person to hold said office; Provided, That the judgment 
or decision of the Circuit Courtin term time, ora de- 
cision of a judge thereof in vacation, as the case may be, 
may be removed to the Supreme Court, in such other 
manner as is provided for removing causes from the Cir- 
cuit Court to the Supreme Court; And provided further, That 
appeals may be taken from the decision of the County 
Court. to the Circuit Court, as in other cases—in all of 
which cases the party removing ary such judgment or de- 
cision by appeal, shall file in the proper Court a bond to 
the opposite party, in such sum and with such sureties as 
shall be prescribed by a judge thereof, conditioned for the 
payment of all costs that may be properly taxed against 
him. 

Src. 39. This chapter shall not be construed so as to 
impair in any way the right of any person to contest any 
clection in the manner otherwise provided by law. 


CHAPTER VI. 
RESIGNATIONS. 


Seo. 40. Any person who shall receive a certificate 
of his election as a member of the Legislative Assembly, 
Coroner or Commissioner of the County Court, shall be at 
liberty to resign such office, though he may not have 
entered upon the execution of its duties or taken the 
requisite oath of office; and when any vacancy shall hap- 
pen in the office of member of the Senate or House of 
Representatives by death, resignation or otherwise, and a 
session of the Legislature is to take place before the next 
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bennial election, the Governorshall issue a writ of election 
directed to the Sheriff of the county, or sheriffs of the 
counties composing the district in which such vacancy 
shall occur, commanding him or them to notify the sev- 
eral judges of election in his county or-their district, to 
hold a special electiow to fill such vacancy or vacancies at 
a time appointed by the Governor. 

Src. 41. Resignations shall be made as follows: By 
the Secretary of State and State Treasurer, and by all of- 
ficers elected by the Legislature, to the Governor. 2. 
By all officers who hold their offices by election to the of- 
ficer or officers respectively authorized by law to order a 
special election to fill such offices, respectively. 3. By 
all other officers holding their offices by appointment, to 
the body, board or officer that appointed them. 


CHAPTER VII. 
OF VACANCIES. 


~ Bro. 42. Every office shall become vacant on the 
occurring of either of the following events, before the ex- 
piration of the term of such office: 

1. The death of the incumbent. 

2. His resignation. ` 

3. His removal. 

4, His ceasing to be an inhabitant of the district, 
county, town, or village, for which he shall have been 
elected or appointed, or within which the duties of his 
office are required to be discharged. 

5. His conviction of any infamous crime, or of any 
offense involving a violation of his oath. 

6. His refusal or neglect to take his oath of office, or 
to give or renew his official bond, or to deposit such oath 
or bond within the time prescribed by-law. 


+ 
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7, The decision of a competent tribunal, declaring void 
his election or appointment. 
. Sec.. 43 The Governor shall also declare vacant the 
office of every officer required by law to execute an official 
bond, whenever a judgment shall be obtained against such 
officer for a breach of the conditions of such bond. 


CHAPTER VIII. 


OF SUPPLYING VACANCIES. 


Sec. 44. Whenever a vacancy shall occur during the 
recess of the Legislature, in any office which the Legisla- 
ture are authorized to fill by election, the Governor, unless 
it is otherwise specially provided, may appoint some suit- 
able person to perform the duties of such office. 

“Src. 45. When at any time there shall be in either of 
the offices of County Clerk, Sheriff, Coroner, or any Coun- 
ty or Precinct office, no officer duly authorized to execute 
the duties thereof, some suitable person may be appointed 
by the County Court to perform the duties of either of 
said. offices. 

Sec. 46. Every such person so appointed, in pursuance 
of either of the two last preceding Sections, shall, before 
proceeding to execute the duties assigned him, qualify in 


. the same manner as required by law, of the officer in 


whose place he shall be appointed, and he shall continue 
to exercise and perform the duties of the office to which 
he shall be appointed, until such vacancy shall be regular- 
ly supplied, as provided by law. 

Src. 47. There shall be published in pamphlet form, 
by the State Printer, on or before the first day January, 
eighteen hundred and seventy-one (1871), for the use of 
the Judges of Eleetion, County Clerks, Sheriffs and Jus- 
tices of the Peace, one thousand copies of this Act, with 
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the Constitution of this State, naturalization laws of the 
United States, and Chapter 44 of the General Laws of 
Oregon. And the Secretary of State shall transmit the 
same to the officers named, and in the manner prescribed 
by “an Act to provide for the publication and distribution 
of the laws, journals and judicial decisions, approved Octo- 
ber 24, 1868.” 

Sec. 48. All Acts and parts of acts in conflict with the 
provisions of this Act are hereby repealed. 


Approved October 29, 1870. 


AN ae to authorize the Penitentiary of Oregon to receive and 
keep pee committed under the authority of the 
United States. 

Wuenrzas, By resolution of Congress passed 23d of Sep- 
tember, 1789, it was resolved as follows: “That it be re- 
commended to the Legislatures ot the several States to 
pass laws making it expressly the duty of the keepers of 
their jails to receive and safely keep therein all prisoners 
committed under the authority of the United States, until 
they shall be discharged by due course of the lawsthereof, 
under the like penalties asin the case of prisoners commit- 
ted underthe authority of such States respectively, the Unit- 
ed States to pay for the use and keeping of such jails at the 
rate of fifty cents per month for each prisoner that shall, 
under their authority, be committed thereto during the 
time such prisoner shall be therein confined, and also to 
support such of said prisoners as shall be committed for 
offenses;’? and 

Whereas, By Act of Congress of March 8d, 1825, it 
was provided as follows: 
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«Section 15. Thatin every case where any criminal 
convicted of any offense against the United States, shall 
be sentenced to imprisonment aud confinement to hard 
labor, it shall be lawful for the Court by which the sen- 
tence is passed to order the same to be executed in any 
State prison or penitentiary within the district where such 
Court is holden, the use of which přison or penitentiary 
may be allowed or granted by the- Legislature of such 
State for such purposes, and the expenses attendant upon 
the execution of such sentencé shall be paid by the United 
States;’’ therefore, 


Necros 1. Be it enacted by the Legislative Assembly of 
the State of Oregon, That it shall be the duty of the keeper 
of the Penitentiary of the State of Oregon to receive and 
safely keep therein all persons committed under the au- 
thority of the United States, acting within and for the 
District of Oregon, under and subject to all the rules and 
regulations in force, the receiying and safe keeping of per- 
sons committed under the authority of the State of Ore- 
gon; Provided, the United States will pay therefor to the 
State of Oregon, into the hands of the Treasurer thereof, the 
the sum of eight dollars per week during the term of im-. 
prisonment for each and every prisoner so kept by said, 
State of Oregon in the Penitentiary thereof, and the fur- 
ther sum of fifty cents per month for each of such persons 
so imprisoned, for the use and keeping of said Peniten- 
tiary. i 


Src. 2, Inasmuch as there is no law now in force in 
this State authorizing the receiving and keeping persons 
[prisoners] of the United States, this Act shall take effect 
and be in force from and after its passage. 

Approyed October 29, 1870. 
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AN ACT to empower Assessors to assess Bank Deposits. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Secrion 1. That it shall be the duty of the County As- 
sessors in this State, when making their assessments for 
each year, to apply to the proper officer of every banking 
institution, or express company, in his county, and procure 
a certified sworn statement of the names of depositors of 
money or other valuables with the amounts of money or 

valuables deposited, attached to the name of each depos- 
itor, for the purpose of assessing the same. 

Sec. 2. If any President or Directors of any bank or 
express company shall fail or refuse to furnish a list as 
stated in section one of this Act, he or they shall be fined 
in the sum of five hundred dollars. 

Sec. 8. This Act shall take effect from and after its 
passage. 

Approved October 29, 1870. 


AN ACT for the relief of Grant County. 


. Whereas, The county of Grant has recently incurred 

the loss of its public buildings by fire; and 

Whereas, A. late act of Congress prohibits the collec- 
tion of the special tax heretofore levied and collected. from 
Chinese engaged in mining, whereby the said county has 
been deprived of a large portion of its revenue hitherto de- 
rived from that source; therefore, 

Be it resolved by the Legislative Assembly of the State of 
Oregon: 

Section 1. That the Treasurer of. State is hereby al- 
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lowed to credit the County Treasurer with a full settle- 
ment of two thousand six hundred and eleven dollars and 
six cents upon the payment of one thousand three hun- 
dred and five dollars and fifty-three cents, and the same 
shall be in full settlement of the sum of two thousand six 
hundred and eleven dollars and six cents, now due for 
State tax from Grant county to the State of Oregon. 

Sro., 2. There being urgent necessity for a county 
Court House in Grant county, this Act shall take effect 
from and after its approval by the Governor. 

Approved October 29, 1870. 7 


AN ACT to amend chapter forty-five of the General Laws, ap- 
proved June 830th 1859, relating to Public Printing. 

Be it enacted by the Legislative Assembly. of the State of 
Oregon: 

Suction 1. That section eight of chapter forty-five of 
the General Laws, approved June 3d, 1859, relating to 
public printing, which reads as*follows: “The State 
Printer shall cause the public Acts, of each session, as 
soon as they are signed by the Governor, to be published 
in some newspaper at the seat of government, with care 
and correctness, under the superintendence of the Seere- 
tary of State, each publication to be headed ‘Laws of 
the State of Oregon. Published by authority.’ And for 
publishing the same he shall be allowed the sum of one 
hundred dollars,” be and the same is hereby amended so 
as to read as follows: 

The State Printer shall cause the public Acts of each 
session, 80 soon as they are signed by the Governor, to be 
published in some newspaper of general circulation, pub- 
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lished within the State of Oregon, with care and correct- 
ness, wider the the superintendence of the Secretary of 
State, each publication of the laws to be headed, “Laws 
of the State of Oregon—Published by Authority,” and 
for publishing such laws he shall be allowed the rates as 
fixed and preseribed.in section T of chapter 45, of which 
this is amendatory. 


Approved October 29th, 1870. 


~ 


AN ACT to change the time when Assessors shall enter upon 
their offices, : and to facihtate the collection of taxes in cer- - 
tain cases, 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 


Secrioy 1. That Assessors shall enter upon their offices 
on the first day of March next ‘after the general election 
at which they are chosen, and shall serve “two years, and 
until their successors are elected and qualified; and vacan- 
cies in said offices shall be filled by appointment of the 
Board of County Commissioners. 


Sec. 2. Whenever any personal property upon which 
the current year’s tax has not been paid is about to be re- 
moyed out of the State, it shall be the duty of either the 
Sheriff or Assessor forthwith to collect such tax; and if 
the same has not been assessed, then to assess and eollect 
the same at the rate of the preceding year’s taxes. 


Src. 3. Any person assessed for any year may demand 
of the Assessor an official certificate of that fact, and upon 
his refusal to give the same he shall be fined in the sum of 
one hundred dollars, to be collected by the party demand- 
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ing the same, in an action in the name of the party in- 
jured, before any Justice of the Peace in said county. 


Approved October 29, 1870. 
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AN ACT to provide for the quarantine of ships and vessels at the 
mouth of the Columbia river and Coos Bay. 

Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Section 1. That there shall be appointed by the Gov- 
ernor, and removed at his pleasure, a Health Officer to re- 
side at the port of Astoria, who shall be a graduate of a 
medical college, and whose duty it shall be to board and 
take charge of every ship and vessel arriving from the sea 
which shall have on board any persons. or goods infected - 
with small pox, cholera, leprosy, or other contagious dis-~ 
eases, or which shall have had on board any such infec- 
tion during the voyage, or which shall be im such condi- 
tion by reason of the bad health of the people on board, 
or the filthiness of the ship, or the decaying state of the 
cargo, or other cause, as to endanger the health of the in- 
habitants of this State. 


Sec. 2. That every pilot who shall bring into the said 
port any ship or vessel in bad sanitary condition, or which 
he suspects may be capable of propagating disease, shall 
anchor such ship or vessel below Smith’s Point, and give 
immediate notice to the Health Officer. 

Sec. 8, That when the Health Officer shall board a 
ship or vessel to investigate her sanitary condition, he 
shall raise a red flag at the mainmast, which will suspend 
all intercourse with the shore, except by permission of the 
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Health Officer. He shall then proceed by personal in- 
spection and by the examination of witnesses sworn by 
him, to ascertain if there be cause for her detention, and 
if not, he shall give to the master a certifieate to that 
effect, and strike his flag; but if he shal! find on board 
the ship any case of contagious disease, or that the, ship’s 
people or cargo are infected with such disease, or if, for ` 
any reason, he shall believe that she is likely to propagate 
disease if allowed to go into port, he shall cause the ship 
to be anchored at a safe and convenient place, to be desig- 
nated by him, and to be subjected to such cleansing and 
renovation, and her cargo and hold to such, ventilation and 
other treatment as he shall think necessary for their puri- 
fication; and he shall cause such of the people as are sick 
or infected to be subjected to such sanitary treatment, on 
the ship or shore, as he shall think necessary for their 
speedy recovery. And the reasonable and necessary ex- 
penses of such treatment shall be borne by the persons 
treated, or by the ship, if they shall make default. And 
when he shall deem it safe to do so, he shall give to the 
master a certificate of health, and strike his flag. 


Sec. 4. It shall be the duty of the Health Officer dur- 
ing all thé ‘time that any ship may bo under his flag, to 


, give all his time and care to such ship and her people, 


without charge for professional or other service. 

Sec. 5. It shall be the duty of every ship-master to 
submit his ship to a full and free examination by the 
Health Officer, and to obey and perform all the lawful 
orders and directions of such officer, and every ship-master 
who shall fail or refuse so to do, or who shall permit his 
ship to enter the river with the small-pox on board, with- 
out displaying a yellow flag, shall, on conviction, be fined 
in any sum not exceeding three hundred dollars, or im- 


“ 
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prisoned in the county jail not exceeding three months, 
or by both such fine and imprisonment. 


Sec. 6. Ifby reason of the negligence or inefficiency of 
the Health Officer, any contagious disease shall be intro- 
duced among the inhabitants~of this State, such officer 
shall, on conviction, be fined in any sum not exceeding 
one thousand dollars, or be ımprisoned in the county jail 
not exceeding three months, or by both such fine and im- 
prisonment. l 

Src. T. The Health Officer shall execute a bond to the 
State, with sureties to be approved by the Governor, con- 
ditioned that he will diligently and faithfully perform the 
duties of his said office; and shall receive a salary of one 
thousand dollars per annum, payable quarterly. 

Sec. 8. That, there shall likewise be appointed a Health 
Officer to reside at Coos Bay, with an annual salary of four 
hundred dollars, whose duties and liabilities shall be the 
same as are prescribed by this act for the Health Officer 
at Astoria. 

Approved October 29, 1870. 


AN ACT for the relief of Douglas County. 


Wuengas, There was due the State of Oregon from the 
county of Douglas, on the State tax of 1863, the sum of 
four thousand and forty-one and forty-six one hundredths 
dollara, on which said county made payment in gold on 
the 29th day of January, 1864, of the sum of one hundred 
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and twenty-five dollars and teadered the balance in legal 
tender notes of the. United States; and 

Whereas, On the 21st day of August, 1865, in vacation, 
the Cireuit Court of the State of Oregon for Douglas 

-county rendered a judgment in favor ofthe State and against 
said county, for the sum of three thousand nine hundred 
and sixteen and forty-six hundredths dollars gold coin, be- 
ing the balance due on said tax, which judgment has been 
duly affirmed by the Supreme Court of the State of Or- 
egon and of the United States; and 

Whereas, The said county, on the 16th day of June, 
1870, paid into the Treasury of the State of Oregon the sum 
of four thousand dollars gold coin, on said judgment, being 
the amount thereof, together with the costs of suit; therefore 

Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Secrion 1. That the interest due on said judgment be 
and the same is hereby remitted, and the Secretary of the 
State and the State Treasurer be and hereby are instructed 
to receipt and cancel said judgment. 

Approved October 29, 1870. 
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AN ACT to provide for certain contingent expenses of the Leg- 
islative Assembly. 

Be it enacted by the Legislative Assembly of the State of 
Oregons ; 

Secrion 1. That the sum of cight hundred dollars and 
thirty-three cents, in addition to other appropriations for 
Legislative purposes, or so much thereof as may be neces- 
sary, be and the same is hereby appropriated out of any 
money in the Treasury not otherwise appropriated, to en- 
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able the Treasurer to pay the expenses of the contested 
elections from the counties of Benton and Yamhill, for 
seats in the House and Senate from said counties, to the 
persons hereinafter named, for services and attendance as 
witnesses, and for clerk’s fees, justice’s fees and sheriffs 
fees, to-wit: W. E. Rayburn, one day, two dollars; 
Henry Merrill, one day, and fourteen miles travel, three 
dollars and forty cents; W. R. Privett, one day, two dol- 
lars; Thomas Eglin, one day, two dollars; S. B. Cranston, 
one day, and forty miles travel, six dollars; Martin Wil- 
liars, two days, and thirty-six miles travel, seven dollars 
and sixty cents; W. J. Robertson, one day, two dollars; 
Wm. M. Pittman, one day, two dollars; W. H. Johnson, 
one day, two dollars; Margaret Montgomery, one day, 
two dollars? Wm. Taylor, one day, two dollars; D. G. 
Clark, one day, two dollars; J. R. K. Irwin, one day, two 
dollars; R. L. Feagles, one day, two dollars; S. T. Brown, 
one day, two dollars; Linville Bowers, one day, and six- 
teen miles travel, three dollars and sixty cents; B. W. 
Wilson, County Clerk Benton county, ninety-two dollars 
and fifty cents; J. S. Palner, Sheriff Benton county, forty 
dollars; Michael Galloway, one day, and two miles travel, 
two dollars and twenty cents; W. F. Galloway, one day, 
and two miles travel, two dollars and twenty cents; W. 
W. Carr, one day, two dollars; Philip Crowley, one day, 
two dollars; W. N. White, one day, two dollars; M. R. 
Pearson, one day, two dollars; J. B. Lewis, one day, and 
twelve miles travel, three dollars and twenty cents; Frank 
D. Dodge, one day, two dollars; Hiram Smith, one day, 
two dollars; C. H. Paine, one day, two dollars; Laban 
Sanders, one day, two dollars; M. L. Starr, one day and 
five miles travel, two dollars and fifty cents; S. R. Haw- 
ley, one day, two dollars; M., S. Woodcock, one day, two 


14 


a hein cand 


106 GENERAL LAWS. 


ee ee 


dollars; G. B. Howard, one day, two dollars; Jeremiah 
Criss, one day, two dollars; W. W. Kiger, one day, two 
dollars; A. W. Thoroughman, one day and twenty-four — 
miles, four dollars and forty cents; James D. Fountain, 
one day, two dollars; Hugh Finley, one day,,two dollars; 
A. Johnson, one day, tivo.dollars; Andrew Ladd, one day 
and. thirty miles, five dollars; J. M. Lafferty, one day, 
two dollars; M. Shannon, one day, two dollars; Thomas 
Kiter, one day, two dollars; John J. Haskins, one day, 
two dollars; William Anderson, ane day and five miles, 
two dollars and fifty cents; S. Grisham, one day, two dol- 
lars; S. Mansfield, one day, two dollars; Joseph Black, 
one day and twelve miles, three dollars and twenty cents; 
A. Drum, one day and four miles, two dollars and forty 
cents; James Brown, one day, two dollars; L. F. Baldwin, 
one day, two dollars; Ben. Simpson, one day, two dollars; 
V. B. Towner, one day and twelve miles travel, three dol- 
lars and twenty cents; Robert T. Jordan, one day and 
twelve miles, three dollars and twenty cents; C. B. Mays, 
one day, two dollars; M. W. Simpson, one day, two dol- 
lars; W. H. Simon, one day and eight miles, two dollars 
and eighty cents; I. C. Nute, one day and eighteen miles, 
three dollars and eighty cents; G. W. Johnson, two days, 
four dollars; P. W. Lovelady, one day and four miles, two 
dollars and forty cents; J. 8. Palmer, Sheriff, two dollars 
and forty cents; W., J. Robertson, Justice of the Peace, 
travel and taking depositions, one hundred and sixty-nine 
dollars. And the following sums are allowed to the fol- 
lowing persons for services rendered in the contest in the 
TIouse and Senate from the county of Yamhill: M. B. 
Hendrix, one day, two dollars; E. S. Randall, one day, 
two dollars; J, T. Hembree, one day, two dollars; Wm. 
Doty, one day and twenty miles, four dollars; R. Harris, 
one day, two dollars; M. W. Ramsey,-one day, two dol- 
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lars; H. H. Snow, Justice of the Peace, one dollar and 
seventy-five cents; J. G. Chapman, writing sixty-five 
folios, fifteen cents per folio, nine dollars and seventy-five 
cents; T. B. Jackson, one day and six miles, two dollars 
and sixty cents; S. Kinney,-one day and six miles, two 
dollars and sixty cents; James Johnson, one day and 
twelve miles, three dollars and twenty cents; H. H. Snow, 
Justice of the Peace, one dollar and fifty-five cents;. A. 
Brooks, Mrs. Belcher and Mrs. Dickenson, witnesses, sev- 
en dollars; T. B. Lovelady, Justice of the Peace, five 
dollars and fifty-five cents; John Boston, Justice of the 
Peace, eighty-two dollars and forty cents; P. T. Brown, 
one day and mileage, two dollars and twenty cents; L. 
Hembree, one day and mileage, two dollars and twenty 
cents; J. D. Fenton, one day and mileage, four dollars; 
J. B. Stanley, one day and mileage, two dollars and 
twenty cents; D. Curtin, one day and mileage, four. dol- 
lars and eighty cents; Edward Wood, one day and mile- 
age, four dollars and eighty cents; A. Shuck, one day and 
mileage, four dollars and eighty cents; C.A. Wallace, 
one day and mileage, two dollars and sixty cents; Jason 
Peters, one day and mileage, two dollars and twenty cents; 
R. M. Wisecarm, one day,and mileage, two dollars and 
sixty cents; M. H. Lacy, one day and mileage, two dol- 
lars and forty cents; D. D. Dickey, one day and mfleage, 
three dollars and sixty cents; J. D. Wooden, one day and 
mileage, three dollars and sixty cents; J. E. Harris, one 
day and mileage, two dollars and twenty cents; J. N. Mil- 
ler, one day and mileage, two dollars and twenty cents; 
M. P. Locey, one day and mileage, two dollars and forty 
cents; C. Hall, one day and mileage, two dollars and 
‘eighty cents; W. Malone, one day and mileage, two dol- 
lars and twenty cents; J. Eckleson, one day and mileage, 
two dollars and twenty cents; D. W. McCall, one day and 
gg 
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mileage, two dollars and fifty cents; Z. Hull, one day and 
mileage, four dollars; Thomas Rowland, one day and 
mileage, two dollars and twenty cents; J. Rowland, one 
day and mileage, two dollars and eighty cents; J. D, Fen- 
ton, one day and mileage, four dollars; J. B. Eads, one 
day and mileage, four dollars and eighty cents; W. Ste- 
phens, one day and mileage, five dollars; D. Curtin, one 
day and, mileage, four dollars and eighty cents; J. H. 
Masterson, one day and mileage, four dollars and eighty 
cents; L. Hembree, one day and mileage, two dollars and 
twenty cents; J. G. Chapman, copying all the testimony 
for the use of the House of Representatives, eighty-three 
dollars and seventy-six cents; Wm. Dawson, Justice’ of 
the Peace, for taking testimony of witnesses, pay of wit- 
nesses, etc., forty-seven dollars and seventy-two cents; 
and the Secretary of State shall audit andthe Treasurer 
pay the sum hereinbefore specified. 

Sec. 2. For want of sufficient funds already appro- 
priated for Legislative expenses, this Act shall take effect 
from the time of its passage. 

Approved October 26, 1870. 


AN ACT to regulate the fees of officers in certain counties, 


Srorton 1. Be itenacted by the Legislative Assembly of 
the State of Oregon: 

That section thirty-one of chapter eighteen of the gen- 
eral laws, compiled by M. P. Deady, be and the same is 
hereby repealed, and the following enacted instead thereof: 


Sec. 2. That in all the counties now organized or to be 
organized in that portion of the State lying east of the 
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Cascade range of mountains, except in the counties of 
Wasco, Umatilla and Grant, the fees and compensation of 
the following named officers: 

The fees of the Counjy Clerk shall be as follows: 

Yor issuing any order, or process, except a subpena, 
seventy-five cents. f 

For issuing a subpoena, twenty-five cents. 

For filing any paper or pleadings, fifteen cents. 

For entering any judgment, order or deeree, fifty cents. 

For cach folio, after the first, of any Judgment, order or 
decree, twenty-five cents. 

For each folio of any journal entry than a judgment, 
order or decree, twenty-five cents. 

For taking an affidavit, including administration of the 
oath, twenty-five cents. 


For swearing a witness, twenty-five cents. ‘ 
For taking and approving an undertaking, or bond in 
any case, fifty cents. 


For making and filing judgment roll, twenty-five cents. 

For making copies of journal entries for judgment roll, 
for each folio, twenty-five cents. 

For docketing judgment or decree, in judgment docket, 
fifty cents. 


For making copies of any record or file, for each folio, 
twenty-five cents. - 


For ofticial certificate, without seal, twenty-five cents. 

For official certificate, with seal, one dollar. 

For issuing commission to take testimony, fifty cents. 

For taking depositions, for each folio, twenty-five cents. 

For taxing costs and disbursements, fifty cents. 

For docketing cause,- swearing jury, recciving verdicts, 
and other like service, on the trial of an action, sut or 
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proceeding, not herein otherwise enumerated, to be paid 
by the plaintiff, one dollar and twenty-five cents. 

For issuing letters testamentary of administration or 
guardianship, one dollar and twenty-five, cents. 

For recording any judgment, order, or decree bill of 
any executor, administrator or guardian, for each folio, 
twenty-five cents. 

For recording the appointment of any admeasurer of 
dower, thirty-five cents. 

For making indexes in relation to an estate, one dollar. 

For making,and keeping a register in relation ta an es- 
tate, one dollar. 

For filing and making a certified copy of a declaration 
to become a citizen of the United States, one dollar and 
fifty cents. . 

For entering judgment of admission of alien to citizen- 
ship, and making a certified copy thereof, two dollars and 
fifty cents. : 

For making blank assessment, or census roll for the 
County Assessor, for each quire such roll may contain, 
eight dollars. 

For making tax roll, and extending thereon the rates 
levied by the County Court, for each folio, twenty-five 
cents. . 

For each warrant or order drawn on the County Treas- 
urer, twenty-five cents. 

For making out exhibit of the receipt and expenditures 
of the county, for each folio, twenty-five cents. 

For making out an appointment in pursuance of au or- 
der of the County Court, fifty cents. 

For each certificate of election; to be paid by the per- 
son receiving the same, seventy-five cents. 

For each election notice required by law, on the order 
of any competent authority, fifty cents: 
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For issuing any license required by law, one dollar and 
twenty-five cents. 

For making and depositing injury box the ballot con- 
taining the names or the persons on jury list, and drawing 
and making panel of jury for: any term of the Circuit 
Court, one dollar and a half. 

For drawing and making such panel, for any term of 
County Court, seventy-five cents. 

For entering in the journal the proceedings of the 
County Court when transacting county business, for each 
folio, twenty-five cents. 

For making and filing a list of jurors, who have been 
returned to any Courts with an account of the mileage 
and. per diem of each, two dollars. 

„For opening and canvassing election returns and mak- 
ing abstract of the votes, for each day, three dollars. 

For receiving, keeping, and disbursing money, on the 
first five hundred dollars, one per centum; on the second 
five hundred dollars, one-half per centum; on the third 
five hundred dollars, one-fourth per centum; and for each 
additional five hundred, one-fourth per centum., 

For taking and certifying and acknowledging a deed or 
other instrument, one dollar. 

For recording any deed, declaration, contract or other 
private writing required by law to be recorded, for each 
folio, twenty-five cents. 

For making a copy of any record, for each folio, twenty- 
five cents. 

For making and issuigg a marriage license, making 
memorandum thereof, and recording marriage certificate, 
two dollars and fifty cents. 

For filing and making entry when required by law, of 
any article of incorporation or chattel mortgage, seventy- 
five cents. 
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For each day’s attendance on the Circuit and County 
Courts, three dollars penday. 

Sec. 8. The fees of the Sheriff shall be ag follows: 

For serving any writ for the enforcement of a judg- 
ment or decree, one dollar and twenty-tive cents. 

For serving of any summons, subpcena, notice or order, 
on each person served, fifty cents. 

For executing any provisional remedy, one dollar. 

For serving any beuch warrant of arrest, two dollars and 
fifty cents. 

For committing « person to prison, or discharging him 
therefrom, or attending a person in custody before a Court 
or Judge, one dollar and twenty-five cents. 

| For taking an inquest by a jury, for the trial of the 
right of property, three dollars. 

For taking and approving any undertaking or bond, one 
dollar. i 

For making and delivering a copy of any process, order, 
or notice, necessary to complete the service thereof, for 
each folio, thirty cents. 


For summoning any panel of jurors for the Circuit 
Courts, to be paid by the county, sixteen dollars. 

For summoning each panel for the County Court, eight 
dollars. - 

For summoning a jury in any other case required by 
law, five dollars. 

For calling a person from the bystanders to serve as a 
juror, twenty-five cents. 

For all money actually made on any process and re- 
turned to the Clerk, under one thousand dollars$, (1,000) 
four per centum. 


On all sums of money over one thousand dollars, three 
per centum. 


GENERAL LAWS. 113 


Making a conveyance of real property sold on any pro- 
cess, to be paid by the grantee, three dollars. 

Making a certificate’of sale of real .property, seventy- 
five cents. 

' Making bill of sale of personal property, when required 
or demanded, to be paid by the purchaser, one dollar and 
fifty cents. 

Posting totice of any election, to be paid by the county, 
fifty cents. 

Serving notice on each judge of election, to be paid by 
the county, fifty cents. 

For executing a sentence of death, sixty dollars. 

For serving a writ, with the power of the county, five _ 
dollars. 

For each day’s attendance on the Circuit or County 

Court, five dollars. i 
~ For any service which may be rendered by a constable, 
the fees that are allowed a constable. 

For conveying a convict to the Penitentiary and deliv- 
ering him to the proper officer thereof, four dollars per 
day, besides mileage for himself and such convict, and the 
necessary expenses incurred in guarding such convict dur- 
ing such conveyance, to be paid out of the State Treas- 
ury. 

The mileage for any service by Sherif and Constable 
shall in all cases be computed from the Court ITouse or 
place of holding Court in the county in which the officer 
performing the same resides; but when two or more per- 
sons named in the same writ or process live in the same 
direction, mileage fees shall only be charged tothe farther- 
est; and this is to apply to posting notice of election, and 
all other cases when mileageis to be computed. 

The per centum allowed to the Sheriff; for the collection 
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of taxes is to cover all expenses of printing notice, mile- 
age and attendance àt the places of voting to collect taxes. 

The fees of Assessors shall be five dollars per day. 

. The per diem of the Commissioners of ‘the County 
Court, for each day so employed, five dollars. 

This Act to take’ effect on and after the first day of 
July, 1872. 

Src. 4. That the fees and compensation herein pro- 
vided for shall apply to the fees of officers in the counties 
of Jackson and Josephine. 

Approved October 29, 1870. 


AN ACT for the relief of Union county. 


Szoros 1. Be it enacted by the Legislative Assembly of 
the State of Oregon: 

That there be remitted to the county of Union, of the 
indebtedness thereof to the State of Oregon, on account of 
arrears of the State taxes charged to said county for the 
years 1865-6-8-9, the sum of two thousand seven hun- 
dred and fifty-six dollars; and the Secretary of State and 
State Treasurer are hereby authorized and directed to 
enter in the accounts with said county, which by law they 
are required to keep, a credit for said sum of two thousand 
seven hundred and fifty-six dollars, hereby remitted. 

Sec. 2. That as there is liability of cost being incurred 
to enforce the claims of the State against said county, this 
Act shall take effect from and after its passage. 

Approved October 26, 1870. 


SPECIAL LAWS. 


=% 


BAR ER 


Doun ok 


- 


a 


SPECIAL LAWS. 


a“ 


AN ACT to disincorporate the ‘Trustees of Trinity School” and 
_ provide for the transfer of the property and funds thereof. 
Wuereas, The “Trustees of Trinity School’’ were in- 
corporated by an Act of the Legislative Assembly of the 
Territory of Oregon, which passed the Council December 
18, 1857, and the House of Representatives January 5, 
1858; and, À 
Whereas, Said Trustees at a regular meeting thereof, 
held at Portland, on September 16, 1870, duly voted that 
an application be made to the Legislative Assembly, to 
pass an Act to repeal the Act aforesaid and disincorporate 
said “Trustees of Trinity School” and to authorize and 
provide for the transfer of the notés and funds now in the 
possession of said Trustees, arising from the sale of the 
real property situate at Oswego, Oregon, formerly owned 
by said Trustees, to the Right Rev. B. Wistar Morris, 
Missionary Bishop of Oregon and Washington, and his 
successors in office, in trust, for the use and benefit of the 
Bishop Scott Grammar and Divinity School at Portland, 
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Oregon, and to authprize and provide for the sale of the 
real property of said Trustees situate at Milwaukie, Ore- 
gon, and commonly called “Spenser Hall,’ and the trans- 
fer of the proceeds arising from such sale, to the Bishop . 
aforesaid and his successors in office, in trust, for the use 
and benefit of the school for girls, -“ St. Helens Hall,” at 
Portland, Oregon; and, 


Whereas, Said Trustees at the meeting aforesaid duly 
voted that Matthew P. Deady, Stukely Ellsworth and Ed- 
ward Hamilton, three of their number, constitute a com- 
mittee to procure the passage of the Act aforesaid, and to 
do whatever other act or thing which might be necessary 
or convenient to carry out the vote of the said Trustees, 
as above set forth; therefore, 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 


Section 1. That the Act of the Assembly aforesaid be 
and the same is hereby repealed, and the Trustees of 
Trinity School aforesaid are hereby disincorporated, and 
the committee” aforesaid, or any two of them, are hereby 
authorized and required by their deed duly executed, to 
give, assign and transfer all notes and funds arising from, 
the sale of the property at Oswego, as aforesaid, to the 
Bishop,and his successors in office, as aforesaid, and to 
sell, convey and dispose of the real property at Milwau- 
kie, aforesaid, and to make the purchaser or purchasers a 
deed therefor, and by their deed duly executed, to give, 
assign and transfer the proceeds of such sale‘to the Bishop 
and his successors in office, as aforesaid, in trust, as afore- 
said, 

“Approved October 18, 1870. 
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AN ACT to amend an Act entitled “An Act to enlarge the cor- 
porate limits of the city of Corvallis, Benton county,” ap- 
provod October 16th, 1862. 

Be itenacted by the Legislative Assembly of the State of 
Oregon: 

Srcrron 1. That section one of the above entitled Act 
be, and the same is hereby repealed, and the following 
enacted in place thereof: aes 

The limits of the said town of Corvallis shall extend to 
and be included within the following boundaries, to-wit: 
Commencing at a point in the middle of the main chan- 
nel of the Willamette river, where the present north 
boundary line of said city intersects the same; thence 
north seventy degrees west, to a point forty rods north, 
seventy degrees west of the public highway that leads 
from said city of Corvallis to the town of Dallas, in Polk 
county, State of Oregon; thence south at right angles 
with the last above mentioned line to the south bank of 
Mary’s river; thence easterly along said south bank of 
Mary’s river tothe middle of the main channel of the 
Willamette river; thence northerly along the middle of 
said main channel to the place of beginning. 

Approved, October 20, 1870. 


AN ACT to amend an Act toincorporate Oregon City. 


Be tt enacted by the Legislative Assembly of the State of 
Oregon: 
Section 1. That section one of article two of the city 
„charter of Oregon City be amended so as to read as fol- 
lows: There shall be annually elected for the government 
of said city the following officers: A Mayor, Recorder, 
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seven Councilmen, a Treasurer and an Assessor (who shall 
be Collector), a City Attorney and Marshal, who shall hold 


their offices for one year, or until their successors shall be 


_ elected and qualified. 


Approved October 20, 1870. 


s 


AN ACT to amend an Actentitled “An Act to incorporate the 
city of Portland,” approved October 14, 1864; and to amend 
an Act entitled “An Actto amend an Act entitled an Act 
to incorporate the city of Portland, approved October the 
14th, 1664,” and approved the 18th day of October, 1£68; 
and to amend an Act entitled “an Act to amend an Acten- 
titled an Act to incorporate the city of Portland, approved 
October 14, 1864,” and approved October the 24th, 1866. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: > 

Section 1. That section two of the Act entitled an 
Act to incorporate the eity of Portland, approved October 
14, 1864, be amended so as to read as follows: 

Section 2. The inhabitants of the city ot Portland are 
hereby constituted and declared to be a municipal corpo- 


- ration, by the name and style of the “City of Portland,” 


and by such name shall have perpetual succession, sue and 
be sued, plead and be impleaded, in all Courts of justice, 
and in all actions, suits or proceedings whatever; may 
purchase, hold and receive property, both real and pex- 
sonal, within said city for public buildings, public works 
and city improvements; may lease, sell or dispose of the 
same for the benefit of the city; may purchase, hold and 
receive property, both real and personal, beyond the lim- 
its of the city, to be used for city parks, for burial pur- 
poses, for the establishment and maintenance of a hospital 
for the reception of persons affected with contagious or 
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other diseases, for work houses, and for houses of correc- 
tion; also, for the erection of water works, to supply the 
city with water, and may control, lease, sell or dispose of 


the same for the benefit of the city; and they shall have 


and use a common seal, and may alter and break the same, 
or make a new one at pleasure. 

- Sec. 2. That section three of said Act to incorporate 
the city ot Portland be amended to read as follows: 


Sec. 3. The power and authority g given to the munici- ` 


pal corporation of the city of Portland by this Act, is 
vested in a Mayor and Common Council, and a Board of 

-Police Commissioners, and their successors in office, to be 
exercised in the manner hereinafter prescribed. 

Sec. 3. That section eight, as amended by section one 
ofthe Act to amend “An Act eutitled an Act to incorpo- 
rate the city of Portland, approved October 14, 1864,” 
and approved October 28, 1868, be amended to read as 
follows: 

Sec. 8. There shall ba elected as hereinafter provided, 
a Treasurer, Assessor, Auditor, Attorney, Street Commis- 
sioner and Surveyor, who shall be officers of this munici- 
pal corporation. The Treasurer and Assessor shall be 
elected for two years by the qualified voters of this corpo- 
ration, as hereinafter provided, and shall hold their offices 
until their successors are elected and qualified; and the 
Attorney, Street Commissioner, Surveyor and Auditor 
shall be elected by the Common Council, the votes of a 
majority of all the members then constituting the Coun- 
cil being necessary to elect, and they shall hold their of- 
fices until their successors are elected and qualified, liable, 
however, to be removed at any time by the Mayor and 
Council for misfeasance, inattention or incompetency. 

Suc. 4. That section 27, amended by section two ot 
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said amendatory Act, approved October 28, 1868, be 
amended to read as follows: 

Sec. 27, An offive shall he deemed vacant upon the 
death or resignation of the incumbent. The office of the 
Mayor, Treasurer or Assessor, shall be deemed vacant 
whenever the incumbent thereof shall be absent from the 
city for the period of thirty days. The office of Attorney 
shall be deemed vacant whenever the incumbent shall be 
absent from the city for a period of thirty days. The of 
fice of Councilman shall be deemed vacant whenever 
any incumbent thereof shall cease to be a resident of the 
ward which he represents, or Shall failto attend six com- 
secutive regular meetings of the Council, unless absent 
upon leave of the Council, first obtained; but a change of 
the boundaries of any ward shall not be deemed to change 
the residence ot any Councilman, so as to create or cause 
a vacaticy in such office. 

» Sec. 5. That section 28, amended by section three of 
said amendatory Act, approved October 28, 1868, be 
amended to read as follows: ~ 

Sec. 28. A vacancy in any office, caused by a failure 
of the person elected to quality therefor, as prescribed in 
section 24, or made by or consequent upon the judgment 
of any Court, or in any of the cases specified in section 
27 must be filled as follows: i 

1. In the office of Mayor or Councilman, by the ap- 
pointment of the Council to continue until the tenth day 
after the next general election; and if the term of such 
office does not then expire, the remainder thereof shall be 
filled by election at such general election. 

2. In the office of Treasurer or Assessor, by the ap- 
pointment of the Mayor, by and with the advice and con- 
sent of the Council, to continue during the remainder ot 
the term. i 
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Seo. 6. Section 38 of an Act entitled “An Act to in- 
corporate the city of Portland,’ approved October 14, 
1864, be amended to read as follows: 


Sec. 388. The Council has power and authority within 
the city of Portland: 

1. To assess, levy and collect taxes for,general muni- 
cipal purposes, not to exceed one-half of dne per centum 
upon all property, both real and personal, which is taxable 
by law for State or county purposes; 

2. To license, tax and regulate auctioneers, taverns, 
hawkers, peddlers, pawnbrokers, and all offensive or nox- 
ious trades or eccupations; 

3. To license, tax and regulate hacks, cabs, hackneys, 
carriages, wagons, carts, drays or other vehicles, and to fix 
the rates thereof; d 

4. To license, tax, regulate and restrain bar-rooms, 
drinking-shops, theatrical and other exhibitions, shows, 
public amusements, steamboat runners, billiard tables and 
bowling alleys, and to suppress bawdy houses, gaming and 
gambling houses; Provided, That no law or part thereof 
authorizing any tribunal or officer of Multnomah county 
to grant tavern or grocery licenses shall apply to persons 
vending liquor within the city of Portland; 


5. To make regulations to prevent the introduction of 
contagious diseases into the city; to remove persons af 
fected with such diseases therefrom to suitable hospitals 
provided by the city for that purpose; to secure the pro- 
tection of persons and property therein, and to provide for 
the health, cleanliness, ornament, peace and good order of 
the city; 

6. To prevent and remove nuisances; 

T. To provide, the city with good and wholesome 
water, and for the erection or construction of such water 
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works and reservoirs, within or without the limits of the 
city, as may be necessary or convenient therefor; 


8. To provide for lighting the streets and furnishing 
the city with gas or other light, and for the erection or 
construction of such works as may be necessary or conve- 
nient therefor; ‘ 

9. To provide for the support, restraint and employ- 
ment of vagrants and paupers; 

10. To provide for the prevention and extinguishment 
of fires, and for the preservation of property endangered 
thereby, and for the appointment of officers required for 
such purposes; 

11. To provide for paying a day and night police, or 
either of them, as may be required; 

12. To provide for the prevention and removal of all 
obstructions from the streets, cross and sidewalks, and for 
the cleaning and repairing of the same; 

_ 18. Fo provide for the prevention and removal of ob- 
structions in the Willamette river within the limits of the 
city; ; 

14. To assess and collect harbor dues from all vessels 
and steamboats or other water craft whatever arriving at 
or departing from the city; 

15. To license and tax wharfingers; 

16. To provide for the establishment of market-houses 
and places, and to regulate the location and management 
of market-houses, places and slaughter-houses; 


17. To provide for the erection of a city jail, house of 
correction and work-house, and the government and man- 
agement of the same; 

18. To regulate the storage and sale of gunpowder or 
other combustible material, and to prevent, by all possible 
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and proper means, danger or risk of injury or damage by 
fire arising from carelessness, negligence or otherwise; 

19. To restrain and punish any disturbance or any un- 
lawful or indecent practice; 

20. To establish and regulate the fees and compensa- 
tion of all officers of this municipal corporation, except 
when otherwise provided; 


21. To provide for the punishment of a violation of 
any ordinance of the city, by fine or imprisonment, not 
exceeding one hundred dollars, or twenty days, or both, 
or by a forfeiture or penalty not exceeding two hundred 
dollars, and for working any person sentenced to such im- 
prisonment upon the streets or public squares dwing the 
term thereof; 


ba 


22. To levy and collect a special tax of one per eentum 
upon all the property assessed by authority of the first 
subdivision of this section, for any specific object within 
the authority of this municipal corporation, including the 
payment of any existing debt; but the ordinance provid- 
ing therefor must specify the object thereof and the esti- 
mated amount necessary therefor; ; 


28. To borrow money on the faith of the city, or loan 
the credit thereof, or both; 

24, To appropriate money to pay the debis, liabilities 
and. expenditures of the city, or any part or item thereof, 
from any fund applicable thereto; 

25. To provide for a survey of the blocks and streets 
of the city, and for marking and establishing the boundary 
lineg of such blocks and streets; 

26. To exercise such power and authority as may be 
given to the Council elsewhere in this Act; 

27. To build, construct and regulate landings at the 
foot of the streets terminating at the Willamette river. 
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Sec. 7. That section 47 of said Act, approved October 
14, 1864, be amended to read as follows: 

See. 47. During any temporary absence of the Mayor 
from the city, or if he be unwell, or for any reason be un- 
able to act, the President of the Common Council shall be 
the acting Mayor, and perform all the duties of such office 
during such temporary absence or disability, except as 
otherwise provided in this Act. 


, Sec. 8. That sections 48, 49, 50, 58, 59, 60, 71 and 75 
of said Act, approved October 14, 1864, be and the same 
are hereby repealed. 


Sec. 9. That section 77, as amended by section 5, and 
section 51, as amended by section 11 of the amendatory 
Act, approved October 28, 1868, be and the same are here- 
by repealed. 


Src, 10. That section 81, as amended by section 7 of 
the amendatory Act, approved October 28, 1868, be 
amended to read as follows: 

Sec. 81. Within ten days from the final publication of 
such notice, the owners of two-thirds of the property ad- ` 
jacent to such street or part thereof, as the case may be, 
may make and file with the Auditor a written remon- 
strance against the proposed improvement, grade or alter- 
ation thereof, and thereupon the same shall not then be 
farther proceeded in or made. 

Sec. 11. That section 105, as amended by section 8 of 
the amendatory _Act, approved October 28, 1868, be 
amended to read as follows: . 

¿5ec. 105. The proceedings authorized by this chapter 
for the establishment or alteration of a grade, or the im- 
provement of a street, or a part thereof, may be taken 
and had without giving the notice prescribed in section 
79, whenever the owner or owners of two-thirds of the 
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adjacent property shall, in writing, petition the Council 
therefor. 

Seo. 12. That section 152, added by section 9 of the 
amendatory Act, approved October 28, 1868, be and the 
same is hereby repealed. 

Sec. 13. That section 1 of the Act entitled “An Act 
to amend an Act to incorporate the city of Portland, ap- 
proved October 14, 1864,” and approved October 24, 1866, 
be amended to read as follows: 


Sec. 1. That section 106 of an Act entitled “An Act 
to incorporate the city of Portland,” approved October 14, 
1864, which reads as follows: When a street or part 
thereof has once been improved, under and by virtue of 
the provisions of this chapter, thereafter such street or 
part thereof is not subject to be again improved, but may 
be repaired, be, and the same is hereby amended so as to 
read as follows: 


The Council shall have power to lay down all necessary 
sewers and drains, and cause the same to be assessed. on 
the property directly benefited by such drain or sewer, 
but the mode of apportioning estimated costs of improve- 
ments of streets prescribed in section 97 and 98 of chapter 
8 of this Act shall not apply to the construction of such 
sewers or drains; and when the Council shall direct the 
same to be assessed on the property directly benefited, 
such expense shall in every other respect be assessed and 
collected in the same manner as is provided in case of 
street improvements. 


Seo. 14. That section 115 of the Act to incorporate the 
City of Portland, approved October 14, 1864, be amended 
to read as follows: i 

Sec. 115. The Council must thereafter order the Audi- 
tor to deliver the tax roll to the Chief of Police and issue 
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and annex thereto a warrant directed to the Chief of Po- 
lice, commanding him to proceed and forthwith to collect 
the delinquent taxes upon such roll, in the manner pro- 
vided by law, and pay the same to the Treasurer, less his 
fees and costs of collection, and return the warrant with 
his doings thereon, and the receipt of the Treasurer, for 
all moneys collected thereby, and paid to the Treasurer, to 
the Auditor. 

Sec. 15. That section 185 of the Act to incorporate the 
city of Portland, approved October 14, 1864, be amended 
to read as follows: 


Sec. 135. The indebtedness of the city of Portland 
must not exceed in the aggregate the sum of one hundred 
thousand dollars, and any debt or liability ineurred in vio- 
lation of this section, except as hereinafter provided, 
whether by borrowing money, loaning the credit of the 
city, or otherwise, is null and void, and of no effect. 

Sec. 16. That the following additional sections be ad- 
ded to the Act to incorporate the city of Portland, ap- 
proved October 14, 1864: i 


Sec. 152. That for the purpose of erecting water works 
or gas works, or both, the city of Portland may incur an 
indebtedness, not exceeding in the aggregate the sum of 
four hundred thousand. dollars, over and above the amount 
of indebtedness limited in section 15 of this Act, and any 
indebtedness over and above four hundred thousand dol- 
lars for one or both of the purposes named in this section, 
is null and void, and of no effect; Provided, That when- 
ever the Common. Council shall contemplate incurring any 
indebtedness, and before any indebtedness shall be in- 
curred under the provisions of this section, they shall 
cause to be submitted to the voters of the city of Port- 
Jand, at a city election held under the provisions of the 
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city charter, and subsequently at any city election there- 
after, an estimate of the amount of indebtedness proposed 
to be incurred and the object for which it is intended, and 
if at such city election a majority of the votes cast shall 
be in fayor of incurring the indebtedness for the proposed 
work, then such indebtedness to the amount of the esti- 
mated cost as submitted to the voters may be incurred, 
but not otherwise; And further provided, That all bonds 
issued for indebtedness incurred under the provisions of 
this section shall be made payable for a period of not less 
than ten years. 


Sec, 153. There shall be elected by the qualified voters 
of the city of Portland a Police Judge, who shall be a 
resident and voter in the city, and whose term of office shall 
be-for two years, and until his successor is elected and 
qualified; Provided, That upon the approval of this Act 
there shall be appointed by the Mayor, by and with the 
consent of the Common Council, a Police Judge, who 
shall be a resident and voter of the city of Portland, who 
shall hold his office until ten days after the next city 
election in June, 1871. The office of Police Judge shall 
be deemed vacant whenever the incumbent shall be ab- 
sent for a period of more than ten days, or whenever the 
person elected shall fail to qualify inten days thereafter. 
Whenever a vacancy in the office shall occur from any 
cause it shall be filled by the appomtment of the Mayor, 
by and with the advice and consent of the Common Coun- 
cil, and to continue during the remainder of the term. 

Sec. 154. The Police Judge is the judicial officer of 
the corporation, and shall hold a Court thérein, which 
shall be known as the “Police Court,” and shall be held 
in such place as shall be provided by the Common Council 
therefor. ' 
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Sec. 155.- The Police Judge has jurisdiction of all 
crimes defined by any ordinance of the city of Portland, 
and of all actions brought to enforce or recover any for- 
feiture or penalty declared or given by any such ordinance, 

Sec. 156. The Police Judge has the jutisdiction and 
authority of a Justice of the Peace for the county of‘Mult- 
nomah, within the limits of the city of Portland, in crimi- 
nal matters, and shall be subject to the general laws of 
the State prescribing the duties of a Justice of the Peace, 
and the mode of performing them. He shall keep a 
record of all proceedings had before him. 

Sec, 157. All criminal proceedings before the Police 
Judge or in the Police Court are governed and regulated 
by the general laws of the State applicable to Justices of 
the Peace and Justices’ Courts in like or similar cases; 
Provided, That in the prosecution for violation of city or- 
dinances, the same shall be tried without a jury, unless 
the defendant, on demanding a jury, shall deposit with 
the Police Judge a sum sufficient to pay all the expenses 
of the same., 

Sec. 158. All costs taxed, and fines and penalties im- 
posed by the Police Judge in cases before him, when col- 
lected, shall be paid over to the City Treasurer, and du- 
flicate receipts taken therefor, one of which shall be filed 
with the City Auditor. 


Sec. 159. The Police Judge shall make out and re- 
port to the Common Council a statement, quarterly, of the 
business transacted in his Court. 

Sec. 160. The Police Judge shall receive an annual 
salary, payable quarterly, not exceeding eighteen hun- 
dred dollars, and not to be reduced during his term of office, 
which salary shall be fixed by ordinance by the Common 
Council, and paid ont of the City Treasury as other sala- 
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ries are paid, and he shall receive no other compensation 
for his services. l 

Sec. 161. The Police force of the city of Portland 
shall be appointed and organized by three Police Com- 
missioners, who shall be styled the Board of Police Com- . 
missioners for the city of Portland. They shall be ap- 
pointed by the Governor of. the State of Oregon. One 
Commissioner shall be appointed annually. The term of 
office of each Commissioner shall be for three years. Be- 
fore entering upon their duties, they shall each take and 
subscribe to the oath or affirmation required of other city 
officers, which oath or affirmation shall be filed with the 
City Auditor; Provided the first three Police Commis- 
sioners shall be appointed by the Governor and approved 
by-the Senate of Oregon, and their terms of office shall 
be respectively for one, two and three years from the date 
of their appointment, to be determined by them by lot as 
soon as the Board shall organize. 

Sec. 162. The Police Commissioners first appointed 
shall take and subscribe tothe oath of office and enter 
upon their duties ten days after the receipt of their ap- 
pointment. . ° 

Sec. 168. The Police Commissioners shall be resi- 
dents and voters in the city of Portland, and all vacancies 
occurring in the Board shall be filled by appointment of 
the Governor of the State. 

Sec. 164. The Board of Police Commissioners shall 
hold their stated meetings at such time as they shall fix 
upon by rule, at the room provided for them by the Com- 
mon Council. Special meetings of the Board may be 
called at any time by the President of the Board of Com- 
missioners, by notice thereof being given to each of the 
other members of the Board of the time and object of the 
meeting. 
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See. 165. The Police Commissioners shall have power 
and authority within the city of Portland: 

To organize a day and night police, or either of them; 

To make all rules and regulations, and . orders for their 
government, and rules and regulations for city prisons; 

To fix their monthly pay for service; 

To appoint a Chief of Police; 

To appoint one or more Captains of Police; 

To appoint one or more policemen or detective police- 
men, and keeper or keepers of the city prison or house of 
correction; 

To appoint special policemen without pay from the 
city; 

To remove the Chief of Police, a captain of police, or 
policemen, detective or special policemen for any cause 
which they shall deem sufficient; 

To provide for hearing complaints made to them against 
any officer of the police; 

To fine, suspend, of remove an officer if in their opinion 
the charge made to them is sustained; Provided no fine 


‘imposed shall exceed the sum due the officer for services 


at the time; 

To exercise such authority and power as may he given 
to them elsewhere in this Act. 

Sec. 166. The salary ot the Chief of Police shall not 
exceed one hundred and twenty-five dollars per month; of 
Captains of Police, shall not exceed one hundred dollars 
per month, each; of policemen, shall not exceed ninety 
dollars per month, each. 

Sec. 167. The Board of Police Commissioners shall, 
on the first day of January of each year, report to the 
Common Council the estimated amount of salaries and 
other necessary expenses of the Police Department for the 
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ensuing year, and the Common Council must make ap- 
propriations to meet the expenses of the Police Depart- 
ment, and pay the same monthly as other accounts are 
paid out of the City Treasury; Provided, they shall pay 
no claim which has not been allowed by the Board of 
Commissioners, the evidence thereof shall be. that each 
claim be endorsed “approved and allowed” and signed 
by the President of the Police Commissioners. 

See. 168. The Board of Police Commissioners shall“ 
keep a record of their proceedings, and of the rules, orders 
and regulations adopted. A majority of the Board 
shall constitute a quorum to transact business. 

Sec 169. Each Police Commissioner shall receive a 
sum not exceeding three dollars per day for each day’s 
services, to be audited and paid by the Common Council 
out of the City Treasury as other claims are paid. 

See, 170. The Chief of Police is a peace officer, and 
must execute all process issued by the Police Judge, or 
directed to him by any magistrate in this State, (in crim- 
inal matters). He may make arrests for a breach of the 
peace or commission ofa crime within the limits of the 
city, with or without a warrant, as a peace officer may do 
under the laws of the State; he must exercise a vigilant 
control over the peace and quiet of the city; he is the 
keeper of the City Prison or House of Correction, unless 
otherwise prescribed by the Board of Police Commis- 
sioners; he must ‘collect all delinquent taxes and assess- 
ments when required by warrant, and pay the same to the 
City Treasurer, monthly; he must attend regularly upon 
the sittings of the Police Court, and the meetings of the 
Common Council. 

Sec. 171. The Captains of Police and policemen shall 
possess the same power and authority as the Chief of Po- 
lice, except as herein provided. 
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Sec. 172. The Chief of Police shall have control over 
the captains and all policemen when they are upon duty, 
and shall see that the city ordinances and the rules, orders 
and regulations of the Board ot Police Commissioners, are 
observed and enforced. He may suspend’ any captain or 
policeman for negligence or Violation of duty until the case 
shall be examined into and determined upon by the Board 
of Police Commissioners. 


Sec. 173. The Chief of Police and Police Judge, when 
acting under, or enforcing the laws of the State, shall be 
entitled to tax the same fees and compensation as a Justice 
of the Peace and Constable, for like services, and when 
collected, the Chief of Police shall be entitled to receive 
one-third of such fees earned by him, to be audited and 
paid by the Common Council as other accounts are paid 
out of the City Treasury. He shall keep a book of ar- 
rests, in which shall be entered the name of the person 
arrested, the cause of arrest, and by whom arrested, and 
the date thereof. l 


Sec. 174. The Chief of Police shall receive the same 
fees for the collection of taxes, and enforcement of ordin- . 
ances as are now provided for fees of City Marsha}, or 
may hereafter be provided by the City Ordinances. 


Before entering upon the duties of his office, he shall 
file a bond of not less than‘five thousand dollars, nor more 
than twenty thousand dollars, and subscribe and take an 
oath that he will faithfully perform the duties of Chief of 
Police and Tax‘Collector during his continuance in office, 
and will account for, and pay over all moneys that may 
come into his hands as tax collector. 

Every policeman shall, before entering upon his duties, 
take and subscribe an oath that he will faithfully perform 


` his duty for which he is appointed. 
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Sec. 175. The office of Recorder is abolished. When | 


the Police Judge appointed under the provisions of this 
Act shall take the oath of office, the books, records and 
papers of the Recorder's Court must be turned over to the 
Police Judge. oe 

Sec. 176. The office of Marshal is abolished. When 
the Chief of Police shall be appomted gnd qualified, as 
provided in this Act, and his official bond approved by 
the Board of Police Commissioners, and filed with the 
City Auditor, the books, papers and effects of-the Mar- 
shal’s office must be turned over to the Chief of Police. 


Sec. 177. All actions and proceedings pending in the 
Recorder’s Court for the city of Portland, when this Act 
takes effect, shall thereafter be proceeded in, in criminal 
cases, according to the provisions of this Act, or of any 
city ordinance applicable thereto, and continued in force 
by this Act. In all actions and proceedings in civil mat- 
ters before the Recorder, acting as Justice of the Peace, 
pending when this Act takes effect, the docket, record and 
papers shall be turned over to the nearest Justice of the 
Peace, and be tried by him as if commenced in his Court. 


Sec. 178. Whereas, the Recorder's Court and City 
Marshal, under the existing law, have proved inefficient to 
maintain the peace and good order of the city, and the en- 
forcement of city ordinances, therefore this Act shall take 
effect from and after its approval by the Governor. 

Sec. 179. All ordinances now in force, wherein it is 
provided for their enforcement by the Recorder or Mar- 
shal, shall be executed and enforced by the Police Judge 
and Chief of Police until altered, amended or repealed by 
the Common Council. 

Sec. 180. No suit, action or proceeding before the Re- 
corder of the city of Portland, now pending, shall abate 
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by virtue of the provisions of this Act, and no proceed- 
ings for the collection of taxes and sale of property, shall 
be affected by this Act, but the present Marshal shall turn 
over all warrants, books arid papers belonging to his office, 
to the Chief of Police, and he shall proceed to enforce the 
same, and discharge the duties now imposed upon the 
Marshal, by virtue thereof, as though this Act lad. not 
been passed. ' 


Sec. 181. All laws or parts of laws TRE with 
this Act are hereby repealed. ` - 


Sro. 17, That section 110 of said Act be amended so 
as to read as follows: 


See. 110. Whenever any lot or part thereof sold under 
the provisions of this chapter shall bring more than the 
assessment thereon, with interest, and costs, and charges 
of collection, the surplus must be paid to the Treasurer, 
and the person executing the warrant must take a separ- 
ate receipt for such surplus, and file it with the Auditor 
on the return of the warrant. At any time thereafter the 
owner or his legal representative is entitled to a warrant 
upon the Treasmer for such surplus, provided whenever 
any lot or part thereof sold under the provisions of this 
chapter shall bring less than the assessment thereon, the 
Common Council shall apply the deficiency out of the 
“general fund,” if in the opinion of the Council such im- 
provement is necessary. 


Approved October 21, 1870. 
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AN ACT to authorize the State Treasurer to loan not exceeding 
ten thousand dollars from the Common School Fund fo the 
Baker City Academy. 

Be tt enacted by the Legislative Assembly of the Siate of 
Oregon: a 

Section 1. That the Treasurer of Oregon be authorized 
to loan not exceeding ten thousand dollars for the term of 
ten years at ten per cent. per annum, from the Common 
School Fund of said State, to the private corporation in 
Baker county known as the “Baker City Academy,” for 
the purpose of erecting suitable buildings for said Acad- 
emy. , 

Sec, 2. That said corporation, the “Baker City Acad- 
emy,” shall execute a good and sufficient bond, payable 
to the State of Oregon in double the sum loaned, condi- 
tiened that upon the completion of said buildings within 
eighteen months it will make, execute and deliver to the 
State Treasurer a good and sufficient mortgage upon the 
lot of land and the buildings so erected thereon at Baker 
City, as collateral security for the payment of such sum 
loaned, and interest thereon when due. 

Sec. 8. That upon filing said bond with the State Treas- 


urer, together with the written resolutions of the Board of . 


Directors of said corporation, the Baker City Academy, 
duly signed and attested, showing its power to contract 
and the agent to receive said money, the Treasurer may 
pay over the sum so loaned to such agent and accept said 
bond. 

Src. 4. That inasmuch as there is now money of the 
Common Schoo! Fund in the Treasury that should be se- 
curely loaned out at interest for the benefit of common 
schools without delay, therefore this Act shall take effect 
from and after its approval by the Governor. 

Approved October 24, 1870. 
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AN ACT for therelief of John Luper and Jonathan Needham, 
resident settlers and citizens of Linn county, Oregon. 

Wuereas, The Superintendent of Common Schools for 
Linn county, in the State of Oregon, on the Tth and 8th 
days of September, 1858, sold a certain parcel of land in 
section 16, T. 11 8., R. 4 W. Willamette Meridian, Linn 
county, Oregon, at the Court-house door, in Albany, in 
said county and State, as school Jands, and the proceeds of 
said sale having been received into the general school 
fand; and, 

Whereas, At said sales John Luper became the pur- 
chaser of tèn (10) acres of said tract for the sum of 
seventy dollars, and ten (10) acres of said tract was pur- 
chased by Jonathan Needham for the sum of sixty dol- 
lars; and, ; 

Whereas, The Superintendent made, executed and de- 
livered to said purchasers warranty deed for said parcels 
of land; and, 

Whereas, The parcels of said tract sold to the pur- 
chasers aforesaid were claimed by Davis Layton and 
Charlotte E. Layton, his wife, as a donation land claim, 
and the title to said lands having been confirmed by the 
Commissioner of the General Land Office unto the said” 
heirs-at-law of the said Davis Layton and Charlotte E. 
Layton, covering the parcels of said tract of land in seç- 
tion 16, T. 11 S., R. 4 W., Willamette Meridian, sold by 
Edward R. Geary, Superintendent of Common Schools fur 
Linn county, Oregon, to the said John Luperand Jonathan 
Needham; therefore, 


Seorox I. Be tt enacted by the Degen Assembly of 
the State of Oregon: 
That the sums of money paid by the purchasers of said 


school lands so covered by the patent from the United 


_ 
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States with heirs-at-law of Davis Layton and his wife, 
Charlotte E. Layton, be refunded out of the General 

” School Fund of the State of Oregon, together with inter- 
est thereon at the rate of ten per cent. per annum from 
the date of purchase, as follows: To John Luper the sum 
of one hundred and fifty-four 38-100 dollars, and to Jona- 
than Needham the sum of one hundred and thirty-two 
82-100 dollars. 


Sec-2, That the sum of two hundred and eighty-six 
70-100 dollars is hereby appropriated out of the General 
School Fund of the State of Oregon for the use and ben- 
efit of the purchasers of school land mentioned in section 
1 of this Act. 


Sec. 8, That the Board organized by the Act of Oc- 
tober, 1864, for the sale of school lands and the manage- 
ment of the Common School Fund of the State of Oregon 
are hereby authorized and required to audit and pay to 
the persons mentioned in’ section 1’ of this Act, the re- 
spective sums, principal and interest therein mentioned. 
To the end that litigation may be avoided, this Act shall 
take effect and be in force from and after its passage; 
Provided, however, That should the heirs of the said Davis 
and Charlotte E. Layton be injured by the claimants 
herein—that is to say, John Luper and Jonathan Need- 
ham—or by either of them, or by any person in their em- 
ploy, or in the employ of either of them, in the removal 
or destruction of timber belonging to said lands, then in 
such case the County Court of Linn county shall award to 
the heirs of Davis and Charlotte E. Layton so much of 
the sums severally specified herein asin the judgment of 
the Court such Jands may have been damaged by said pe- 
titioners, or any person or persons in their employ. 

Approved October 26, 1870. 
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AN ACT to amend an Act entitled “An Act to incorporate 
Dalles City.” 


Be it enacted by the Legislative Assembly of the State of 


Oregon: eo 
That section 13 of said" Act be amended to read as fol- 
lows: 


Section 13. All streets, alleys and roads within the 
city limits are hereby declared public highways and 
county toads, and shall be under the supervision of the 
County Court, as all county roads are. 

Approved October 26, 1870. 


AN ACT for the payment to B. F. Bonham of unpaid salary for 
services as Territorial and State Librarian of Oregon. 

Wuereas, B. F. Bonham was duly appointed to the 
office of Territorial Librarian of the Territory of Oregon, 
on the 10th day of February, 1857, and discharged the 
duties of such office from the date last aforesaid until the 
14th day of February, 1859, the date of the admission or 
the State of Oregon into the Union; and, 

Whereas, The said Bonham, by subsequent election and 
qualification, continued under the State of Oregon to dis- 
charge the duties of State Librarian from the 14th-day of 
February, 1859, until the 19th day of October, 1860, at a 
fixed salary by law during all of said term of $500 per 
annum; and, = 

Whereas, Said Bonham has only’ been paid for the ser- 
vices aforesaid the sum of $1,302 19, leaving a balance 
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due him therefor of the sum of $543 57 (five hundred and 
forty-three dollars and fifty-seven cents); therefore, 

Szorron 1. Be it enacted by the Legislative Assembly of 
the State of Oregon: 

That there be and hereby is appropriated out of any 
money in the State Treasury, not otherwise appropriated, 
the sum of $548 57 (five hundred and forty-three and 
57-100 dollars), for the payment to said B, F. Bonham of the 
balance due him tor services as Territorial and State Li- 
brarian, as aforesaid; and that the Secretary of State is 
hereby authorized and required to draw hie warrant on 
the State Treasurer in favor of said Bonham for said sum 
of five hundred and forty-three and 57-100 dollars. 


Wuereas, The said sum of five hundred and forty-three 
and 57-100 dollars has for a long time been due to said 
Bonham, and should be promptly paid; therefore, this 
Act shall take effect and be in force from and after its ap- 
proval by the Governor. - 

Approved October 26, 1870. 


AN ACT to incorporate the City of East Portland. 


Be it enacted by the Legislatwe Assembly of the State of 
Oregon: 
ARTICLE I. 


Section 1. That the inhabitants of the town of East 
Portland, Multnomah county, State of Oregon, and their 
successors within the limits hereinafter prescribed, are, 
hereby created and established a body politic and corpo- 
rate, by the name and style of the city of East Portland, 
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and by that name and style shall have perpetual suc- 
cession, the right to sue and be sued, defend and be de- 
fended in all courts in this State, to purchase, lease, re- 
ceive and hold property both real and personal, and to 
sell and dispose of the same for the common benefit, to 


„have and use a scal, and the same to alter at pleasure. 


Seo. 2. The corporate limits of said city of Hast Port- 
land shall be as follows: 

Commencing ata point in the center of the Willamette 
river, 15 10-100 chains north of the south boundary of 
section 27, T. 1 N., R. 1 E.; 

_ Thence east to the east boundary of section 26, T. 1 N, 
R. 1 E; Í 

Thence south in the east boundary of sections 26 and 
35, T. 1 N., R. 1 E., and sections 2 and 11 in T.15., R. 
1 E., to the south boundary of said section 11; 

Thence west in the south boundary of sections 11 and 
10,in T. 18., R.14E., tothe center of the Willamette 
river; y 

Thence northerly down the center of said river to the 
place of beginning. 


ARTICLE I. 


‘Section 1, The government of the said city of East 
Portland shall be vested in a Boardof Trustees, consist- 
ing of five persons and their successors in office, and shall 
be administered in the manner hereinafter prescribed. 


Src, 2. There shall be elected, as hereinafter provided, 
for the term of one year, a Recorder, Treasurer, Assessor, 
Attorney, Street Commissioner, Surveyor and Marshal, 
who shall be officers in this municipal corporation. The 
Recorder, Treasurer and Assessor shall be elected by the 
qualified electors of the corporation, and the Attorney, 
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Marshal, Surveyor and Street Commissioner shall be 
elected by the Board of Trustees, a majority of all the 
members of said Board being necessary to elect; and all 
of the officers whose election is provided for in this sec- 
tion shall be liable to be removed at any time by the 
Board of Trustees for misfeasance, inattention or incompe- 
tency in office. 

Src. 3. No person is eligible to any office in the muni- 
cipal corporations who at the time of his election or ap- 
pointment is not entitled to the privilege of an elector ac- 
cording to the Constitution of this State, and who has not 
resided in the city of East Portland for the three months 
next preceding such election or appointment. 


x ARTICLE II. 


OF ELECTIONS AND VACANCIES IN OFFICE. 


' Sectron 1. There shall be a general election on the 
third Monday in June, annually, for the election of all of 
ficers authorized to be elected by this charter. 

Sec. 2 It shall be the duty of the Board of Trustees 
to designate the place of holding such elections; to give 
at least ten days’ notice thereof, and to appoint persons to 
act as inspectors or judges of the same. 


Src. 3. The notice required in section two of this ar- 


ticle shall be by publication in some daily paper published 
in the city of East Portland, and if there be no such paper, 
then such publication shall be made in some daily paper 
published in the city of Portland. 

Sec. 4. The elections herein provided for shall be con- 
ducted in like manner as elections are conducted under 
the laws of the State of Oregon, except as herem other- 
wise provided. 

Beo. 5. The returns of all elections held under this 
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charter shall be made to the Board of Trustees, who shall 
publicly canvass the same, declare the result, and issue 
certificates of election to the persons having the greatest 
number of votes. In case of tie, the Board shall haye 
power to decide the contest by lot. ° 

Src. 6. The Board of Trustees is the judge of the elec- 
tion and qualification of its own members, and election 
contests for any other office under this charter must be 


determined according to the laws of the State, regulating 


proceedings in contested elections in county offices. 


Sec. 7. The term of office of every person elected or 
appointed under or by virtue of the provisions of this act, 
shall commence on the tenth day from the date of election 
or appointment, and before entering upon the discharge 
of the duties of such office, he must take and file with the 
Recorder an oath to the effect that he will faith- 
tully discharge the duties of said office. The Recordet, 
Marshal and Treasurer shall give such official bond:or un- 
dertaking for the faithful discharge of the duties of their 
respective offices as the Board of Trustees may require. 

Src. 8. In all elections held in pursuance of this Act, 
the voting shall be by ballot. 

Sec. 9. An office becomes vacant upon the death, re- 
moval or resignation of the incumbent, or when he shall 
absent himself from the city without the consent of the 
Board of Trustees for a period of thirty days. 

Sec. 10. When a vacancy shall occur the Board of 
Trustees shall appoint some person to fill such vacancy, 
who shall discharge the duties of the office for the re- 
mainder of the unexpired term. 

Sec. 11. All officers elected in accordance with this 
Act shall hold their office until their succesgors are elected 
and qualified; Provided, That when any person duly 
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elected to an office under this Act shall neglect and fail to 
qualify for.a period of ten days from the date of his elet- 
tion, then such office shall be deemed vacant, and the 
same shall be filled by the Board of Trustees, as in this 
Act provided. feet 

Sec. 12. The first election in pursuance of this Act 
shall be held on the third Monday in June, A. D. 1872, 
and until such electiof the following persons are hereby 
designated and appointed to discharge the duties of the 
offices authorized to be filled at such election, to wit: 
Trustees—N, H. Lane, G. Tibbets, 8. Hyple, J. C. Haw- 
thorne, A. M.Loryea; Recorder, J. A. Newell; Treasurer, 
B. Trainor; Assessor, F. H. West. 

The persons herein designated, shall, within ten days 
after they shall receive official notice of the taking effect 
of this act, enter upon the discharge of the duties of their 
respective offices. 


ARTICLE IY. 
ORGANIZATION AND POWERS OF THE BOARD OF TRUSTEES. 


Sxcrrox 1. The Board of Frustees shall assemble with- 
in ten days from the date of their election, and choose 
from their number a presiding officer, whoshail be known 
and designated as the President of the Board, who shall 
preside at all meetings of the Board. The President shall 
hold his office for one year. In his absence, the Board 
may appoint a President pro tem. The Board shall fix 
the time and place for holding their stated meetings, but 
may be convened in special meeting at any time by the- 
President. A majority of the Board shall constitute a 
quorum to do business, but a smaller number may adjourn. 


from time to time, and compel the attendance of absent ` 


members in such manner and under such penalties as the 
19 
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Board may have previously prescribed. It may prescribe 


rules for the government of its own proceedings; punish 
any member or other person for disorderly conduct at its 
meetings, and with the concurrence of four-fifths of the 
whole number elected, may expel any member. They 
shall keep a journal of their proceedings, and at the request 
of any member, shall cause the ayes and nays to be taken 
and entered in the journal. The prdceedings of the Board 
shall be public. 

Sec. 2. The Board of Trustees has power and authority 
within the limits of the corporation: 

ist. To make by-laws and ordinances not repugnant to 


“the Jaws of this State, or of the United States. 


2d. To assess, levy and collect taxes, not to exceed one- 
half of one per cent. per annum, upon all property which 
is taxable for county and State purposes. 


3d. To prevent and remove nuisances; to prevent the 
introduction into the city of contagious and other diseases, 
and to establish regulations for the preservation of the 
general health of the inhabitants of the city. 


4th. To license, tax and regulate auctioneers, taverns, 
hawkers, peddlers, brokers, pawn-brokers. 


5th. To license, tax, regulate, restrain, suppress and 
prohibit theatrieal shows and other exhibitions and amuse- 
ments, bar-rooms, drinking shops, steamboat runners, bil- 
liard tables, bowling alleys:- Provided, That all persons 
having paid a license to the city for carrying on any 
business or traffic named in this article, shall be exempt 
from the payment of any license to the county of Multno- 
mah, or to the State, for the same business, 

6th. To provide the city with good and wholesome water; 
to provide for lighting the streets with gas or other light, 
and for the erection of such works, within or without the 
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city limits, as may be necessary or convenient therefor. 
7th. To provide for the restraint, support and employ- 
ment of vagrants and paupers. 


8th. To regulate the storage of gunpowder, tar, resin, 
pitch and all other explosive and combustible materials, 
and to regulate the use of candles, ‘lamps and other lights 
in stores, shops, stables and other public places within the 
city limits, and to regulate and remove any stove, chimney, 
fire-place, boiler, oven, or other apparatus which may be 
liable to cause fires and the destruction of property. 


9th. To provide for the prevention and extinguishment 
of fires, and for the preservation of property endangered 
theréby, and for the appointment of officers required for 
such purpose. 
= 10th. To provide and maintain either, or both, a day 
and night police. 

11th. To remove all obstructions from the public high- 
ways, streets, side and cross walks, gutters and sewers, 
and to provide for the construction, repair and cleaning 
of the same. ` 

12th. To appropriate money for city expenditures; to 
provide for the payment of debts of the same; to borrow 
money on the faith of the city, or loan the credit thereof, 
or both. 

18th. To prevent and restrain any riot, noise, disturbances 
or disorderly assemblage in any street, house or place © 
within the city. 4 

14th. To impose, collect and appropriate fines, for- 
feitures and_penalties for the breach of any ordinance, but 
no fine so imposed shall exceed one hundred dollars, and 
imprisonment shall in no case be imposed for a longer 
term than twenty days. 

15th. To provide for the prevention and removal of 


“ 
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gbstructions in the Willamette river, within the limits of 
the city. 

16th. To assess and collect harbor dues from all vessels 
and steamboats, or other water craft whateyer, arriving at 
or departing from the city. ¢ 

17th. To provide for the collection and disbursing of 
all moneys to which the city may become entitled by law, 
or which may be assessed or authorized to be collected for 
city purposes within the limits of the same. And the 
Board of Trustees is hereby authorized and empowered 
to enforce the collection of any general or special tax 
levied in pursuance of this act, and may authorize the 
issue of warrants and levy upon both the real and personal 
property, whether the same be exempt from execution 
under the laws of the State or not, of delinquent taxpayers 
within the city, and cause the same to be sold, under such 
rules and regulations as the Board shall establish, to sat- 
isfy such warrant and tees of officers, and other expenses 
attending such Jevy and sale. 

18th. To license and tax wharfingers. 

19th. To provide for the establishment of market 
houses and places, and to regulate the location and mn- 
agement of such houses, places and slaughter houses; to 
locate and establish ferry landings at the intersection with 
the Willamette river, of any streetin the city. 


ARTICLE V. 
THE POWERS AND DUTIES OF OFFICERS IN TIE CORPORATION: 


Section 1. The Recorder shall hold a court within the 


.. corporate limits of the city of East Portland. He shall 
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have jurisdiction of all crimes defined by any ordinance of 
the city, and of all actions brought to recover, or enforce 
any forfeiture or penalty declared or given by any such 
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ordinance. He has the authority and jurisdiction of a 
justice of the peace, for the county of Multnomah, within 
the limits of the city of East Portland, in both civil and 
criminal matters, and in all proceedings in his court shall 
be governed and regulated by the general laws of the 
State applicable to justices of the peace and justices’ 
courts in like or similar cases., The Recorder shall act as 
Auditor, to whom all claims and accounts against the city 
must be ‘presented, He is also Clerk of the Board of 
Trustees. i 

Sec. 2. The Marshal must execute all process issued 
by the Recorder, or directed to him by any magistrate of 
this State. He must attend regularly upon the sittings of 
the Recorder’s Court and upon the meetings of the Board 
of Trustees, and must discharge such other duties as said 
Board may prescribe. 

Sec. 8, The Marshal and Recorder, when acting under 


or enforcing the laws of this-State, shall be, entitled to the ` 


same fees and compensation asa constable and justice of 
the peace for like services, and such compensation for 
other services as may be prescribed by ordinance of the 
Board of Trustees. 

Src. 4. The duties and compensation of City Attorney, 
Treasurer and Street Commissioner, are such asthe Board 
of Trustees shall or may prescribe. 


ARTICLE VL 


THE ESTABLISHMENT AND IMPROVEMENT OF STREETS. 


Szo. 1. The Board of Trustees is authorized and em- 
powered to establish or alter the grade of any street or 
part thereof, and toimprove the sidewalks, pavements, 
streets and parts of streets within the limits of the city, 
and it has full power to determine and provide for every- 
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thing necessary and convenient to the exercise of the au- 
thority herein granted. 


Sec. 2. When any improvements mentioned in thé 
preceding section are to be made, the Board-thall cause 
the Recorder to give notice of the same ‘by publishing a 
notice for ten days previous to the undertaking of*sych 
improvement, in some daily newspaper published in the 
city of East Portland; and if there is no such paper, then 
in some daily néwspaper published in the city of Portland. 
Such notice must specify with convenient certainty the 
street or part of street proposed to be improved, or of 
which the grade is proposed to be established or altered, 
and the kind of improvement which is to be made. 


Src. 8. Within ten days from the final publication of 
such notice, the owners of two-thirds of the property adja- 
cent to such street, or part thereof, asthe case may be, may 
make and file with the Recorder a written remonstrance 
against the proposed improvement, grade or alteration 
thereof, and thereupon the same shall not then be further 
proceeded in or made, unless such street or part of street 
so proposed to be improved, graded, altered or estab- 
lished is subject to periodical overflow by the waters of 
the Willamette river; and if such street or part of streetis 
subject to such overflow, then the Board of Trustees is 
hereby authorized and empowered to proceed with the 


. proposed alteration, grade or improvement, without re- 


gard to any remonstrance that may be made. 


Sec. 4. Ifno such remonstrance as is provided for in 
the preceding section be made, or if the street or part of 
street proposed to be improved, graded, altered or estab- 
lished is subject to overflow, the Board, at its earliest con- 
venience, within six months from the final publication of 
the notice mentioned in section two of -this article, may 
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establish tne proposed grade, or alteration thereof, oncom- 
mence to make the proposed improvements as hereinafter 
provided. 

Sao. 5. In case the notice be for the improvement of a 
street, or part thereof, the Board may. proceed to ascer- 
tain and determine the probable cost of making such im- 
provement, and assess upon each lot, or part thereof, liable 
_ therefor, its proportional share of such cost. 


Sec. 6. When the probable cost of the improvement 
has been ascertained and determined, and the proportion- 
ate share thereof of each lot, or part thereof, has been as- 
sessed as hereinafter provided, the Board must declare the 
same by ordinance, and direct its clerk to enter a state- 
ment thereofin the docket of the city liens as provided 
in the next section. i 

Sec. 7. The docket of city liens is a book in which 
must be entered the following mattersin relation to as- 
sessment for the improvement of streets: 

1. The number or letter of the lot assessed, and -the 
number or letter of the block in which it'is situated, and 
if a separate assessment is made upon a part of a lot, a 
particwar designation of such part; 

2. The name of the owner thereof, or that the owner is 
unknown; 

3. -The sum assessed upon such lot, or part thereof, and 
the date of the entry; 

Sec. 8. The docket of public liens is a public writing, 
and the orginal or certified copy of any matter author- 
ized to be entered therein are entitled to the force and 
‘ effect thereof, and from the date of the entry therein, of 
an assessment upon a. lot, or part thereof, the sum there 
entered is to be deemed a tax levied, and a lien thereon, 
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which lien shall have priority over ‘all other liens or in- 
cumbrances thereon’ whatever. 


Sec. 9. For the purpose of ascertaining who is the 
owner of any lot, or part thereof, assessed for the improve- 
ment of a street, the Auditor shall take‘thé certificate of 
the County Clerk, for the county of Multnomah, stating 
who is the owner thereof at the date of the ordinance 
making the assessment, as may appear from the record of 
deeds for such county, which certificate said County Clerk 
is authorized and required to give when demanded by the 
Auditor, 

Seo, 10. A sum of money assessed for the improve- 
ment of a street conuot be collected until, by order of the 
Board, ten days notice thereof is given by the Auditor by 
publication in a daily newspaper published in the city of 
East Portland; or, if there be no such paper in the city of 
East Portland, then in a daily newspaper published in the 
city of Portland; such notice must contain substantially 
the matters required to be entered in the docket of city 
liens concerning such assessment. + 


Sec. 11. If within five days from the final publication 
of the notice prescribed in section 10, the sum assessed 
upon any lot, or part thereof, is not wholly paid to the City 
Treasurer, and a duplicate receipt therefor filed with the 
Auditor, the Bourd may thereafter order a warrant for the 
collection of the same, to be issued by the Auditor, di- 
rected to the City Marshal, or other person authorized to 
collect taxes due the city. f 

Sec, 12. Such warrant must require the person to whom 
it is directed to forthwith levy upon the lot, or part thereof, 
upon which the assessment is unpaid, and sell the same in 
the manner provided by law, and to return the proceeds of 
such sale, less his-feés, to the City Treasurer, and the war- 
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rant to the Auditor, with his doings indorsed thereon, 
together with the receipt of the City Treasurer, for the 
proceeds of such sale as paid to him. 


Sec. 13. Such warrant shall have the force and effect 
of an execution against real property, and shall be exe- 
cuted in like manner, except as in this chapter otherwise 
specially provided. 

Src. 14. The person executing such warrant shall im- 
mediately make a deed for the property sold therein to 
the purchaser, stating therein that the same is made sub- 
ject to redemption, as provided in this chapter. Within 
three years from the date of such sale, the owner or his 
successor in interest, or any person having a lien by judg- 
ment, decree or mortgage on the property, or any pait 
thereof, separately sold, may redeem the same upon the 
terms and conditions provided in the next section. 


Sec. 15. Redemption is made by the payment of the 
purchase money and twenty-five per cent. addition, to- 
gether with interest upon the purchase money from the 
date of sale to the time of payment, at legal rate, and the 
amount of any tax which the purchaser may have paid 
upon the property. 

Src. 16. A redemption discharges the property Tein 
the effects of the sale for the assessment. If made by the 
owner or his successor in interest, the estate in the prop- 
erty is thereby restored to such owner or his successor in 
interest, as the case may be; butif made by a lien cred- 
itor, the amount paid for the redemption is thereafter to 
be deemed a part of his judgment, decree or mortgage, 
as the case may be, and shall bear like interest, and may 
be enforced and collected as a part thereof. 

Szo. 17. Whenever a purchaser, or those claiming un- 
der him, oe to vonyey to a person entitled to redeem, 
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such person may enforce a conveyance therefor by a suit 
in equity, as for a specified contract to convey real prop- 
erty; and such suit may be maintained against absent par- 
ties without proof of ‘tender of the money and offer to re- 
deem, if the plaintiff bring such money into Court and 
offer then to redeem., l 


Sec. 18. Each lot or part thereof within the limits of 
a proposed street improvement shall be liable for the’ full 
cost of making the same upon the half of the street in 
front of and abutting upon it, and also for a proportionate 
share of the cost of improving the intersection of two of 
the streets bounding the block in which such pee or part 
thereof 1s situated. 


Src. 19. The probable cost of improving such inter- 
section is to be assessed upon the lots or parts thereof sit- 
uated in the quarters of the four blocks adjoining such in- 
tersection; but only upon the lots or parts thereof within 
the quarters nearest thereto, and in proportion to the cash 
value of such lots or parts thereof irrespective of improve- 
ments thereon. 


Sec. 20. A sale of real property, under the provisions 
of this chapter, conveys to the purchaser, subject to re- 
demption as herein provided, all the estate or interest ` 
therein of the owner, whether known or unknown, to- 
gether with all the rights and appurtenances thereunto be- 
longing. 

Sec. 21. When an assessment upon any lot or part 
thereof becomes delinquent, any person having a lien 
thereon, by judgment, decree or mortgage, may at any time 
before the sale of such lot or part thereof pay the same, 
and such payment discharges the property from the effect 
of the assessment; and the amount of such delinquent 
taxes and all aecruing costs and charges, if any, when so 
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paid, is thereafter to be deemed a part of such lien, cred- 
itor's judgment, decree or mortgage, as the case may be, 
and shall bear like interest, and may be enforced and col- 
lected as a part thereof. 


Szo. 22, The Board must provide by ordinance for the 
time and manner of doing the work on any proposed im- 
provements, subject only to the following restrictions: 


1. After proper notice the work must be let to the 
lowest bidder, but a bid by the owner or owners of two- 
thirds of the property in a block fronting on a street pro- 
posed to be improved, must be accepted, if as low as any 
other bid, and the Board’ may provide for the rejection of 
any or all bids, when deemed unreasonable, and that the 
bid of any person who has before bid or contracted for 
. such work, and been delinquent therein, shall thot be re- 
ceived. 

Sec. 23. If upon the completion of any improvement 
~ itis found that the sum assessed therefor upon any lot or 
part thereof is insufficient to defray the cost thereof, the - 
Board must ascertain the deficit and declare the same by 
ordinance; when so declared, the Auditor must enter the 
sum of the deficit in the docket of city liens, in a column 
reserved for that purpose in the original entry, with the 
date thereof, and such deficit shall thereafter be a lien 
upon such lot or part thereof, in like manner and with like 
effect as in the case of the sum originally assessed, and 
shall also be payable and may be collected in like manner 
and with like effect as in the case of such sum so assessed. 

Sec. 24. If upon the completion of any improvement 
it is found that the sum assessed therefor upon any lot 
or part thereof is more than sufficient to defray the cost 
thereof, the Board must-ascertain and declare the surplus 
in like manner asin the case of a deficit; when so declared, 
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it must be entered as in case of a deficit in the docket of 
city liens; and thereafter the person who paid such sur 
plus, or his legal representative, is entitled to repayment 
of the same by warrant on the City Treasure, 

Sec. 25. All money paid or collected upon assessments 
for the improvement of streets shall he kept as a separate 
fund, and in nowise used for any other purpose whatever, 
All moneys assessed, including a deficit, from the time of 
being entered in the docket of city liens, shall bear inter- 
est at the legal rate until paid or collected. 


Sec. 26. , The proceedings authorized by this chapter 
for the establishment or alteration of a grade, or the im- 
provemeut of a street, or a part thereof, may be taken and 
Rad withont giving the notice prescribed in section two of 
this article, whenever the owner or owners of two-thirds | 
of the adjacent property shall in writing petition the Board 
therefor. 

Sec. 27. When a street or part thereof has been once 
improved, woder and by virtue of the provisions of this 
chapter, thereafter such street or part thereof is not sub- 


‘ject to be again improved, but may be repaired. 


Sec. 28. The Board is authorized to repair any street 
or part thereof, whenever it deems it expedient, and to 
declare by ordinance, before doing the same, whether the 
cost thereof shall be assessed upon the adjacent property, 
or be paid out of the general funds of the city. 

Sec. 29. If the Board declares that a proposed repair 
shall be made at the cost of the adjacent property, there- 
after the proposed repair is to be deemed an improve- 
ment, and shall be made accordingly; butif it declares 
that the cost of the same shall be paid out of the general 
fand, such repairs may be made as the ordinance may pro- 
vide, and be paid for accordingly. - 
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Sro. 80, The cost of establishing or altering the grade 
of any street or part thereof, shall be paid out of the gen- 
eral fund of the city; the term “ general fund,” as used in 
the chapter, includes any fund raised by special tax for the 
purpose in connection with which such term is used. 

Src. 31. Whenever any lot or part thereof, sold under 
the provisions of this chapter, shall bring more than the 
assessment thereon with interest and costs and charges of 
collection, the surplus must be paid to the Treasurer, and 
the person executing the warrant must take a separate 
receipt for such surplus and file it with the Auditor on the 
return of the warrant.: At any time thereafter the owner 
or his legal representative is entitled to a warrant upon 
the Treasurer for such surplus. 

ro. 32. The deed to the purchaser must express the 
true consideration thereof, which is the amount paid by 
the purchaser, andthe return of the person executing the 
warrant must specify the amount for which each lot or 
part thereof sold, and the name of the purchaser. 

Sec. 38. The city of East Portland is not liable to any 
one for any loss or injwry to person or property growing 
out of any casualty or accident happening to such person 
or property, on account of the condition of any street or 
public ground therein; but this section'does not exonerate 
any officer of the city of Hast Portland or any other per- 
son from such liability when such casualty or accident is 
caused by the wilful neglect of a duty enjoined upon such 
officer or person by law, or by the gross negligence or 
wilful misconduct of such officer or person in any other 
respect. 


` ARTICLE VIL 
IN GENERAL. 
Seo. 1. The Board of Trustees is hereby empowered 
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to authorize the erection and repair‘of private wharf, and 
to règulate and fix the rates of wharfage thereon; to pro- 
vide for measuring and weighing hay and wood and other 
commodities bought and sold in said city, and to levy and 
collect taxes not exceeding one-half of one per cent. 

Src. 2. No member of the Board of Trustees ghall be 
interested in any contract or job, the expenses of which 
are to be paid out of the City Treasury. i 

Sec. 3. Inasmuch as the citizens of East Portland are 
without adequate protection under existing law, this Act 
shall take effect from and alter its approval by the Gov- 
ernor. 

Approved October 26, 1870. 


AN ACT to incorporate the town of Clatsop, in the county of 
Clatsop. 


- 


Be tt enacted by the Legislative Assembly of the State of 
Oregon: 
' Sxction 1. That the town of Clatsop, in the county of 
Clatsop, shall be bounded on the north by the Columbia 
river, on the west by the Pacific Ocean, on the south by a 
line drawn east from the mouth of Necanicum river, and 
on the east by the Skippenon river and the chain of lakes 
and marshes lying east of Clatsop plains, and the inhabi- 
tants within said boundaries are hereby created a cor- - 
porate body, with perpetual succession, by the name of 
the town of Clatsop. They shall have a common seal, 
may sue and be sued, may ucquire and hold real and per- 
sonal property within the said limits for any public, educa- 
tional or charitable purposes, and shall possess all the 
rights and powers incident to-municipal corporations. 


į < 
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Sec. 2. That the officers of the town shall be a Board 
of four Trustees, a Recorder and a Marshal, who shall be 
legal voters and actual residents of the town during the 
six months next preceding their election. The legislative 
powers are vested in the Board of Trustees, who may 
enact all ordinances necessary and proper for the due exe- 
cution of the powers herein granted. The judicial powers 
are vested in the Recorder, who shall, by virtue of his 
office, be likewise a Justice of the Peace, and shall have 
exclusive original jurisdiction of all causes and matters 
arising under the ordinances of the town, and shall act as 
Clerk of the Board of Trustees. The Marshal shall be 
the executive officer of the town, a constable and conser- 
vator of the peace, and he shall arrest and bring before 
the Recorder, for trial, on complaint or otherwise, all 
offenders against the laws of the State or ordinances of 
the town, and perform all such duties as the Board of 
Trustees shall prescribe. The Board of Trustees may ap- 
point a Treasurer and other subordinate officers and agents, 
and fill all vacancies in office. 


Sec. 3. That the officers shall be elected by the quali- 


fied voters of the town annually, on the second Monday of 
January, and the election shall be conducted in accord- 
ance with the general laws of the State. 


The first election shall be held at the Skippernon Land- 
ing, at the place ot holding general elections, commenc- 
ing at 10 o'clock a. M., dnd ending at 4 o'clock P. M., and 
the inspectors of the election shall give certificates to the 
successful candidates, and shall deliver the poll books to 
the Recorder elect. The Board of Trustees shall appoint 
Inspectors of all subsequent elections, and the places of 
holding the same, and cause ten days’ previous notice 
thereof to be posted throughout the town, and they shall 
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receive the returns and declare the result, and the Presi- 
dent and Recorder shall give certificates of election to the ` 
officers elect. 


Suc. 4. That the Board of Trustees shall elect a Presi- 
dent, keep a record of their proceedings, sand meet at 
stated times and at such other times as the President shall 
appoint. “They shall judge of the qualifications and elec- 
tions of iheir own members, and decide contested elec- 
tions of all town officers. They shall have power within the 
town to levy and collect taxes~not exceeding one mill per 
cent: perannum. To license and tax theatricaland other ex- 
hibitions, shows and amusements, aud houses for the sale of 
intoxicating liquors, ale and beer; but such taxes shall not 
be less than are prescribed by the general laws. To pro- 
vide against fires, nuisances, disorderly behavior and dis- 
turbances of the peace. To provide for the construction, 
improvement and repair of streets, highways, bridges and 
sidewalks, and for the cleanliness of the same, and of 
ditches, drains and sewers. To provide a lock-up for per- 
sons arrested or sentenced to imprisonment under the ordi- 
nances of the town or the general laws. To punish by fine’ 
and imprisonment all violations of the ordinances of the 
town. To restrain domestic animals from going at large 
within the limits of the town, or of any specified part or 
parts thereof, and to provide for the taking up andimpound- 
ing of such animals, and for their sale if not redeemed. 
`- To provide against the further encroachment of the sands 
upon the agricultural and grazing lands of the town, and 
for reclaiming the sand-downs already formed, and gener- 
ally to provide for the safety, peace, order and well being 
of the inhabitants of the town. 


Sec. 5. That the enacting clause of every ordinance 
shall be: “The people of the town of Clatsop do ordaiu 
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as follows; and every ordinance, to be valid, must receive 
the affirmative votes of three Trustees, whose names must 
be entered in the journal. 

Sec. 6. That claims against the town must be audited 
by the Board of Trustees and paid on the order of the 
President, countersigned by the Reeorder. 

Sec. 7. Thatthe term of office shall commence on the 
day following the election, but all officers shall serve until 
their successors are sworn into office. The Trustees shall . 
receive no compensation, The Recorder shall receive the 
fees of a Justice of the Peace, and the Marshal the fees of 
a Constable for like services. 


Approved October 29th, 1870. 


N ACT to incorporate the City of Jefferson, in Marion County. 


. Be it enacted by the Legislative Assembly of the State of 
Oregon: ` 


a 


ARTICLE I. 


Section 1. That the inhabitants of the town of Jeffer- 
son, Marion county, State of Oregon, and their successors 
within the limits hereinafter prescribed, are hereby created 
and established a body politic and corporate by the name 
and style of the “City of Jefferson,” and 'by that style 
shall have perpetual succession, the right to sue and be 
sued, defend and be defended in all courts in this State, to 
purchase, lease, receive and hold property, both reat and 
personal, and dispose of the same for the common benefit, 
to-have and to use a seal and to alter the same at pleasure. 

Sec. 2. The corporate limits of said city of Jefferson 
shall be eo follows: ‘ Commencing at the northwest cor: 
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ner of Jacob Conser’s donation land claim No, 63; thence 
west (80) eighty rods; thence south to the center of the 
Santiam river; thence up the center of the Santiam river 
to a point west of the southwest corner of said donation 
land claim of Jacob Conser (No. 68); thence east to the 
southeast corner of said claim; thence north to the north- 
east corner of said claim; thence west to the place of be- 
ginning. 

Src. 8. The officers of said city shall be a Mayor, six 
Aldermen, a Recorder, who shall be ex officio Clerk of the 
Common Council and Assessor, a Marshal, who shall be 
ex officio Collector of Taxes, and a Treasurer, who shall 
hold their offices until their successors are elected and 
qualified. 


Src. 5. Said officers shall be elected annually by the 
qualified electors of said city on the first Monday in De- 
cember of each year; Provided, That no person shall be 
entitled to vote at.any municipal election who has not re- 
sided in said city limits thirty days next preceding the 
election, and also shall have refused or neglected to pay 
any city fine or tax legally assessed against him; Pro- 
vided, Such payment has been legally demanded of him. 
The first election for city officers shall be as follows: 


The County Clerk of Marion county, or his deputy, 
shall post in three of the most public places of said city, 
at least one week before the election, a notice designating 
the place where said election will be held, and thereafter 
aud before the election shall appoint three persons to re- 
ceive the votes at the place designated, and the persons so 
appointed shall receive the votes as aforesaid, and within 
five days thereafter shall make return of said votes to the 
Clerk or deputy, and he shall forthwith, in the presence , 
of the County Judge, or a Justice of the Peace, canvass, 
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the same, and to the persons respectfully having-the high- 
est number of votes for Mayor, Recorder, Marshal and 
Treasurer, he shall give certificates of election, and to the 
six persons having the highest number of votes for Alder- 
man, he shall give certificates of their election as Alder- 
men of said city. 


Sec. 6. The Mayor and Aldermen shall compose the 
Common Council of said city, and at any meeting shall 
have exclusive power to provide for the election and qual- 
ification of officers, and for filling all vacancies in office, to 
fix the time and place of their meeting; but they shall 
meet as often as once in each month to levy and collect 
taxes for city purposes, to establish hospitals, prevent and 
remove nuisances, to provide water, to license, tax and 
regulate auctioneers, taverns, ordinaries, hawkers, peddlers, 
brokers, pawn-brokers and money changers; and also 
hackneys, carriages, wagons, carts, drays and omnibuses, 
and to fix the rate of carrying persons and property 
thereon, to license, tax and regulate bar-rooms, billiard 
tables, theatricals and other shows, exhibitions and other 
amusements; and also to prohibit bawdy houses, gaming 
and gambling houses; Provided, The tax and license 
hereby granted shall be in addition to those made by the 
county, to establish and regulate market houses and places, 
to establish fire companies, and to provide for the prevyen- 
tion and extinguishment of fire; to appoint fire wardens 
and to prescribe their duties, and property guards to com- 
pel any person or persons present to aid in the extinguish- 
ment of fires, or for the preservation ot property exposed 
to danger in time of fires, and by ordinance to prescribe 
such other powers as may be necessary on such occasions; 
to establish and regulate a police and night watch, to im- 
pose fines, penalties and forfeitures; to provide for the con- 
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struction, clednsing and repairing of side and cross-walks 
adjacent to lots, by the holders thereof; and algo for mak- 
ing, cleansing and improving gutters; to grade, pave, 
plank, or otherwise clean and keep in repair streets, alleys 
and sidewalks; to erect, regulate and repair/public wharves, 
docks and bridges; and regulate the erection and repairs 
of private wharves, and fix the rate of wharfage thereof; 
to regulate the storage of gunpowder and other combusti- 
ble materials, and the use of candles, lamps and other 
lights in shops, stable and other places; to prevent, re- 
more or secure any fire-place, stove or other apparatus 
which may be dangerous in causing fire; to regulate and 
prescribe the manner of building partition walls and 
fences; to prevent and regulate the running at large of 
animals, andthe discharge offir e-arins in said city; to license 
and regulate porters, and for the rate of portage; to ap- 
propriate for any item of city expenditure, and to provide 
for the payment of debts and expenses of the city; to ap- 
point a City Attorney, and prescribe his duties; to change 
and make new wards, and change the number of Alder- 
men, as the interests of the city may require; to provide 
tor measuring wood and weighing hay and other com- 
modities bought and sold in said city; to provide for the 
removal of standing water and unwholesome and offensive 
substances, and to prevent streams from overflowing their 
banks; to make by-laws and ordinances not inconsistent 
with the laws of the United States, or of this State, to 
carry into effect the provisions of this charter, and secure 
the health, peace and improvement of said city, and to 
provide for the punishment of the violation of city ordi- 
ances by fine or imprisonment; but no fine shall exceed 
one hundred dollars, nor imprisonment more than twenty 
days; and shall have power to prevent the introduction of 
disease into the city; to prevent and restrain any riot; 
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noise, disturbance or disorderly assemblage, in any street, 
house or place in the city; to provide for the prevention 
and removal o f obstruction in Santiam river within the 
limits of said city; Provided, That the residents of said 
city shall not be exempt from the payment of such road 
taxes as are or may be by law imposed upon other resi- 
dents of Marion county; And provided further, That the 
City Council shall appoint a suitable person as Supervisor 
of roada, who shall collect and apply all road tax within 
the City of Jefferson to the roads within the limits of said 
city, and within the road districts in which said city issit- 
uated. 


Sec. 7. The Mayor shall have power to call meetings 
_ of the Common Council, and shall preside at their meet- 
ings; and when there is a tie in the Council shall vote 
and shall at least once in each year state to said Council 
the condition, financial and otherwise, of the city, and re- 
commend such measures for the peace, health, improve- 


ment and prosperity of the city as he shall deem expedi- 
ent. Sa 


Sec. 8. The Recorder shall have jurisdiction over all 
violations of city ordinances, and may hold to bail, fine or 
commit persons found guilty thereof, and within the city 
shall have jurisdiction and powers like a Justice of the 
Peace, and the laws governing Justices of the Peace shall 
apply, as far as practicable, to all bis proceedings. His 
duties as Assessor and Clerk shall be as prescribed by the 
Common Council. He shall preside in the absence of the 
Mayor, and shall keep a journal of the proceedings of the 
Council. 

Src. 9. The Marshal shall execute all processes directed to 
him by the Recorder or any legal authority; shall be con- 
servator of the peace, and shall arrest all persons guilty of 
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a breach thereof or the violation of a city ordinance, and 
take them before the Recorder for trial, and may, as Col- 
lector, enforce the collection of city taxes, as the collection 
of county taxes are enforced, and shall perform such other 
duties as may be required of him by the Common Coun- 
cil. : ; 

Sec. 10. The Treasurer shall receive and keep the 
fands and moneys of the city, and pay out the same as 
hereinafter specified, and when required by the Common 
Council shall make a statement of the financial affairs of 
the city. 

Sec. 11. The Mayor and Aldermen shall receive no 
pay for their services, and the compensation of other offi- 
cers shall be as provided by the Common Council. 


Sec. 12. No claim against the city shall be paid until 
itis audited and allowed by the Common Council, and 
then the Treasurer shall pay it upon a warrant drawn upon 
him by the Recorder. . 


Sec. 18. No member of the Common Council shall, 
during the period for which he is elected, be interested in 
any contract, the expenses of which are to be paid out of 
the city treasury. 

Src. 14. Within five days’from the enactment of any 
ordinance, a copy thereof shall be posted in three of the 
most public places in said city, or published in a newspa- 
per in Jefferson, and no ordinance shall take effect in less 
than five days from its passage. 


Sec. 15. A majority of the Aldermen, with the presid- 
ing officer, at any meeting, shall constitute a quorum to do 
business, and all their meétings skall be public, and at 
least once a year they shall cause a statement of the inan- 
cial affairs of the city to be published. 

Sec. 16.- The City Council shall not in any manner 
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create any debt or liabilities which shall singly or in the 
aggregate exceed the sum of one thousand dollars. 

Szo. 17. This charter shall be submitted to the popu- 
lar votes of the qualified ‘electors of the city of Jefferson, 
for their acceptance or rejection, and if a majority of votes 
east be in favor of accepting the same it shall become a 
law, but not otherwise. 

Sec. 18. The clerk of said Marion county, or deputy, shall 
give notice thereof and appoint a time, previous to the 
last Monday in December, 1870, and a place in said city, 
for voting on the acceptance or rejection of this charter; 
and he shall also appoint three persons, who shall be qual- 
ified, and receive votes and declare the result of the vote 
to the Clerk or deputy, who shall thereupon immediately 
declare the result of the vote. 

Szo. 19. The Legislature shall have the right to repeal 
and alter this charter. : 

Sec. 20. Inasmuch as the property of the citizens of 
Jefferson requires further ‘protection other than can be 
afforded by the general laws of this State, this Act shall 
take effect from and after its approval by the Sores 

Approved October 29, 1870. 


AN ACT to define the boundaries of Grant County. 


Be tt enacted by the Legislanve Assembly of the State of 
Oregon, as follows: 

Srotton 1.- That the boundaries of Grant county shall 
be as follows, to wit: Commencing at the junction of the 
‘main, south and middle branches of Burnt river, running 
thence south to the forty-second parallel of north latitude, 
thence west along said forty-second parallel of north latitude 
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to a point where said line crosses the line of one hundred 
and twentieth west longitude, thence north along said line 
of one hundred and twentieth line of west longitude to a 
point where said line crosses the forty-fifth parallel of north 
latitude, thence east along said forty-fifth parallel of north 
latitude to a point due north of the junction of the main, 
south, and middle branches of Burnt river, aforesaid, thence 
due north to the place of beginning. And that all acts 
and parts of acts inconsistent herewith’ be, and the same 
are hereby repealed. 
Approved October 20, 1870. 


AN ACT to amend an Act entitled an Act to incorporate the 
City of Albany. 
Be it enacted by the Legislative Assembly of the State of 
Oregon: ; 
Sectron I. That section two of said Act be amended 
go as to read as follows: 


Src. 2. The limits of said city shall be as follows: 
Commencing in the middle of the main channel of the 
Willamette river at the northeast comer of Hackleman’s 
addition to the town of Albany; thence south on the east 
line of said addition to the southeast corner of said addi- 
tion; thence continuing S 8° 15 E, seventeen hundred 
and twenty feet; thence in a direct line to the corner of 
the corporate limits of said city, on the line between the 
land claim of Thomas Monteith and A. Hackleman; 
thence § 81° 45° W tothe western boundary of Walter 
Monteith’s land claim; thence north along said boundary 
to the Calapoia river; thence down the middle of said - 


æ 
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river to the Willamete river; thence down the middle of 
the main channel of said river to the place of beginning, 
and said city shall constitute one ward. i 


Sec. 3. That section six of said Act shall be so amend- 
ed as to read as follows: a 


Section 6. The Mayor and Aldermen shall compose 
the Common Council of said city, and at any meeting 
shall have exclusive power to provide for the election and 
qualification of officers, and for filling all vacancies in of- 
fice, to fix the time and place of their meetings; but they 
shall meet as often as twice in each month, to levy and 
collect taxes, for city purposes, on all property, both per- 
sonal and rea), within the limits of said city; Provided, 
That no indebtedness shall be deducted from any assess- 

“ment made upon any person or property for city purposes; 
said taxes not to exceed five mills on the dollar per an- 
num; Provided, Said tax may be raised to six mills by 
vote of the legally qualified voters of said city; to estab- 
lish hospitals, to prevent and remove nuisances, to license, 
tax and regulate auctioneers, taverns, ordinaries, hawkers, 
brokers, peddlers and money changers; also hacking, car- 
riages, wagons, carts, drays and omnibuses, and to fix the 
rate of carrying persons and propérty thereon, to license, 
tax and regulate bar-roomg, billiard tables, theatrical and 
other shows, exhibitions, or other amusements; also to 
prohibit and regulate bawdy-houses, gambling-houses and 
gambling; Provided, The City Council shall have the ex- 
clusive control of all licenses, and that no part thereof 
shall go to the county; And provided further, That any 
person having paid a tax or license herein provided for to 
the city shall be exempt from paying any tax or license to 
the county, for the purposes for which the same shall have 
been granted by said city. To establish and regulate 
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market houses and places; to establish, regulate and sus- 
tain fire companies; to provide water at the expense of 
property-holders in the districts known as cistern districts; 
to appoint fire wardens; to Jay out and establish cistern 
districts; to appoint property guards, and prescribe their 
duties, to compel any person present to aid in the-extin- 
guishment of fire, and for the preservation of property ex- 

posed to danger in time of fire, and by ordinance to ex-- 
ercise such other powers as may be necessary on such oc- 

casions; to establish and regulate a police and night 

watch; to impose fines, penalties and forfeitures for the 

violation of its ordinances; to provide for the making, 

clearing and repairing of side and ecross-walks adjacent to _ 
lots by the holders thereof; also the making and repair- 
ing of gutters; also to grade, pave, plank or otherwise 
clean and keep in repair streets, alleys and sidewalks; to 
erect, repair and regulate piers, public wharves, docks and 
bridges, and to regulate the erection and repair of private 
wharves, and fix the rates of wharfige; to regulate and 
control the storage of gunpowder, or other combustible 
materials, and the use of candles, Jamps and other lights 
in shops, stables and other places; to prevent, secure or 
remove any fireplace, stove or other apparatus which may 
be dangerous in causing fires; to regulate and prescribe 
the manner of building partition walls or fences, to pre- 
vent or regulate the running at large of animals, and the 
discharge of firearms 1n said city; to license and regulate 
porters, and fix the rates of porterage; to appropriate for 
any ifem of city expentiture, and to provide for the pay- 
ment of the debts and expenses of the city; to appoint a 
City Attorney, and prescribe his duties, to change and make 
new wards, and change the number of Aldermen; Pro- 
vided, The number (provided for in this Act, shall not be ` 
reduced) as the interests of the city may require; to pro- 
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vide for the weighing or measuring of hay, wood and 
other commodities bought and sold in said city; to pro- 
vide for the removal of standing water, and other un- 
wholesome and offensive substances, and to prevent streams 
from overflowing their banks, to make all by-laws and 
ordinances necessary to carry into effect the provisions of 
this Charter, and to secure the health, peace, security and 
improvement of said city, and to provide for the punish- 
ment of the violation of any city ordinance by fine or im- 
prisonment, but no fine shall exceed one hundred dollars, 
nor imprisonment more than thirty days, and shall have 
power to prevent the introduction of diseases into the city; 
to prevent or restrain any noise, riot, disturbance or dis-` 
orderly assemblage, in any street, house or place in the 
_ city; to provide for the prevention or removal of ob- 
structions in the Willamette river within the limits of 
said city; Provided, The citizens of said city shall not be 
exempt from the payment of such road taxes as are or 
may be imposed by the laws of this State; And provided 
further, That the City Council shall appoint a Supervisor 
of Roads, who shall collect and apply all road tax within 
the city of Albany to the roads within the city and dis- 
trict in which the city is situated. 


Approved October 26, 1870. 


AN ACT to authorize the Tualatin River Navigation and Manu- 
facturing Company to take water from the Tualatin River, 
for the purposes of a Canal, 


Whrerras, The Tualatin River Navigation and Maru- 
? D 


facturing Company is a corporation duly incorporated un- 


der the laws of Oregon, for the objects, among other things, 
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of navigating the Tualatin river, and of building, main- 
taining and operating a canal, from a point at or near Col- 
fax, on said river, with Sucker lake, and from Sucker lake 
to the Willamette river, at Oswego; and > ' 

Whereas, Said cotporation has, at great expense, re- 
moved the obstructions from said Tualatin river, snd is 
now engaged in navigating the upper portion of said river; 
and . 

Whereas, At the mouth of said river there are falls and 
other obstructions, so that the said river can only be navi- 


- gated from above said falls to the Willamette by means of 


a canal and locks, and the said Tualatin river can only be 


made available for navigation purposes by means of such 
canal and locks, or other like improvements; therefore, 


Be it enacted by the Legislative Assembly'of the State of . 


~ Oregon: 


Section 1. That the said Tualatin River Navigation 
and Manufacturing Company be, and is hereby authorized 
and empowered to take and divert rrom. the said Tualatin 
river, at a point above said falls, and at or near Colfax upon 
the said Tualatin river, so much of the waters of said Tu- 
alatin riveras may be necessary forthe purposes of construct 
ing, maintaining and operating a canal and locks, ample and. 
sufficient for the purposes of navigation by all vessels that 
cannavigate said river from a point upon said Tualatin river, 
at or near Colfax, to Suckerdake, in the county of Clacka- 
mas, and from Sucker Jake to the Willamette river, at Os- 
wego, in said county, and that the right to take and divert 
from the said Tualatin river, as aforesaid, so much of the 
waters of said river as may be necessary to maintain and 
operate said canal and locks, is hereby perpetually granted, 
upon the conditions hereinafter stated, to the said Tualatin 
River Navigation and Manufacturing Company, its suc- 
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cessors and assigns: Provided, That the said Company 
shall, in all cases, pay to owner or owners of Jands damaged 
by construction of said, canal, such damages, as courts of 
competent jurisdiction may, in any and all cases, award to 
parties so aggrieved. : 

Sec... And be it further enacted, That the said cor- 
poration; to be entitled to the benefit of this act, shall 
commence the construction of said canal and Jocks, on or 
before the first day of August, eighteen hundred and sev- 
enty-one, and shall complete the same withm two years 
from said date. 

Sec. 8. And be it further enacted, That the tolls to be 
charged by said corporation for the passage of steamboats 
or other water-crafts through said canal and locks, shall be, 
subject to the control of the Legislative Assembly. 

Approved October 26, 1870. 
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JOINT RESOLUTIONS. 


Senate Joint Resolution No. 1. 


Resolved by the Senate, the House concurring: 
1 That the Secretary of State be required to furnish each 
member of the Legislature with a copy of the general 
laws of the State of Oregon, the laws of 1865, 1866 and 
1868; also, the journals and rules of the session of the 
Senate of 1868. 
Adopted by the Senate, September 13, 1870. 
JAMES D. FAY, 
President of the Senate. 
Concurred'in by the House, September 13; 1870. 
B. HAYDEN, 
Speaker of the House. 


Senate Joint Resolution No. 2. 


- Resolved by the Senate, the House concurring: 
That a committee of two (2) on the part of the Senate, 
and three B from`the House, be appointed to wait upon 
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the Governor and inform His Excellency that the two 
. Houses are organized and feady to receive any communi- 
cation he may desire to make. 
Adopted by the ‘Senate, September 18, 1870. 
: JAMES D.. FAY, 
President of the Senate. 
Concurred in by the House, September 13, 1870. 
B. HAYDEN, 
- Speaker of the House. 


Senate Joint Resolution No. 3, 


‘Resolved by the Senate, the House concurring: 

That one thousand copies of the Governor’s Message, 
and one thousand copies of the Inaugural Address and ac- 
companying documents referred to in each, be printed for 
the use of both Houses of the Legislature. 

Adopted by the Senate September 14, 1870. 

JAMES D. FAY, 
President of the Senate. 
Concurred i in by the se September 14, 1870. 
B. HAYDEN, | 
Speaker of the ILouse, 


Senate Joint Resolution No. 5. ; 
Resolved by the Senate, the House concurring: 


That the Secretary of State be authorized to furnish to 
the Sergeant-at-Arms of the Senate a “copy of the Code, 
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the session laws of 1866 and the session latvs of 1868, for 
each of the Judges of the Supreme Court-and the officers 
of the two Houses. f 
Adopted by the Senate September 16, A. D. 1870. 
JAMES D. FAY, 
President ot the Senate. 
Concurred in by the House September 16, A. D. 1870. 


B. HAYDEN, g 
Speaker of the House. 


Senate Joint Resolution No. 6. 


Resolved by the Senate, the House concurring: ` 
That there be a committee, to consist-of two on the 
part of the Senate and three on the part of the House, to 
report joint rules for the government of the two Houses. 
Adopted by the Senate, September 16, 1870. 
JAMES D. FAY, 


President of the Senate, 
Adoptad i in the House September 16, 1870. 


B. HAYDEN, 
Speaker of the House. 


Senate Joint Resolution, No. 7. 


Resolved by the Senate, the House concurring: 

That a line of railroad from a point on the Central Pa- 
cific Railroad, at or near the North Bend of the Hum- 
boldt, in the State of Nevada, to the Rogue River Valley 
in Oregon, is of vital importance to the commercial and 
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industrial interests of this State, and our. Senators and 
Representative in Congress are therefore instructed to use 
all possible efforts and influence in sid of the passage 
through Congress of the Oregon Branch Pacific Railroad 
bill, with the Williams amendment, and of any other leg- 
islation necessary to-secure the speedy construction. of such 
line of railroad. , 
Passed by the Senate, September 20, 1870. 
JAMES D. FAY, 
President of the Senate. 
Concurred in by the House, September 20, 1870. 
B. HAYDEN, 
Speaker of the House. 


\ 


Senate Joint Resolution No. 8. 


Resolved by the Senate, the House concurring: 
That there be ordered printed one hundred copies of the 
Joint Rules for the use of the two Houses. 
Passed by the peta, September 20, 1870. 
JAMES D. FAY, 
President of the Senate. 
Concurred in by the House, September 21, 1870. 
B. HAYDEN, 
Speaker of the House. 


Senate Joint Resolution No, 9. 


Resolved by the Senate the House concurring: 
That a committee composed of three on the part of the 


f 
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Senate, and five on the part of the House, be appointed 
to take into consideration the expediency of procuring and 
leasing convenient buildings for the use of the Legislative 
Assembly and State officers, and that said committee ascer- 
tain whether such buildings-can be leased, and at what 
price, and report to the two Houses at as early a day as 
possible, : 
Passed the Senate September 20, 1870. 
JAMES D. FAY, 
i President of the Senate. 
Concurred in by the House, September 21, 1870. 
B. HAYDEN, 
Speaker of the House. 


4 


Senate Joint Resolution No. 11. 


Resolved by the Senate, the House concurring: 

That our Senators be instructed and our Representative 
in Congress be requested to use their influence to cause 
the Oregon branch of the Pacific Railroad Company of 
Jacksonville, Oregon, incorporated August 25, A. D. 1870, 
to be designated‘as the company which shall receive any 
and all donations, subsidies or land grants made by Con- 
gress in aid of the construction of a line of railroad and 
telegraph, commencing at a point on the Central Pacific 
Railroad, at or near the North Bend of the Humboldt 
river, in the State of Nevada, which shall be constructed 
thence westerly on the nearest and most practicable route 
to a point on the Oregon and California Railroad, in the 
Rogue River Valley, Oregon; and that our Senators and 
Representative be also instructed to procure an amend- 
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ment to the Act passed April A, D. 1870, giving lands to 
aid in the construction of a railroad from Portland to As- 
toria and McMinnville, so as to extend said grant from the 
Yamhill river, at or near McMinnville, to a point at or 
near Eugene City, so as to intersect the Qregon and Cali- 
fornia Railroad, , 
Passed by the Senate April 26, A. D. 1870. 
House amendment concurred in October 8, 1870. 
JAMES D. FAY, 
President of the Senate. 
Adopted by the House, with amendment, September 
30, 1870. 
B. HAYDEN, 
Speaker of the House. 


Senate Joint Resolution No, 14. 


Resolved by the Senate, the House concurring: 

That the petition of the citizens of Josephine county, 
asking the Legislature to dissolve said county and attach 
it to Jackson County, be referred tothe delegation from 
those two counties in each House. 

- Adopted by. the Senate, October 1, 1870. 
: JAMES .D. FAY, 
President of the Senafe. 
3 Concurred i in by the House, October 1, 1870. 
B. HAYDEN, 
Speaker of the House. 
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Senate Joint Resolution No. 17. 


Resolved by the Senate, the House concurring: 


That the Governor be and he is authorized and directed 
to contract with Dr. J. C. Hawthorne for the keeping of 
the insane and idiotic fur four years from the first day of 
December next, at not more than six dollars and fifty cents 
in gold coin per week for each patient, until the number 
of patients equals one hundred; for all over one hundred, 
six dollars per week each, at the place where they are now 
kept, upon the said Dr, J. C. Hawthorne giving sufficient 
security for the compliance with such contract. 

Passed the Senate, October 17, 1870. 

JAMES D. FAY, 
President of the Senate. 
Concurred in by the House, October 19, 1870. 
B. HAYDEN, 
Speaker of the House. 


Senate. Joint Resolution No. 18. 


Wuerzas, By additional article to the treaty between 
the United States of America and the Ta Tsing Empire, 
of the 18th of June, 1858, concluded at Washington on 
the 4th day of July, 1868, it is among other things pro- 
vided: That “the United States of America and the Em- 
pire of China cordially recognize the inherent and inalien- 
able right of man to change his home and allegiance, and 
also the mutual advantage of the free migration and emi- 

i gration of their citizens and subjects, respectively, from 
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the one country to the other for purposes of cunosity, 
trade, or as permanent residents;’’ and, 

Whereas, It is farther provided in said additional arti- 
cles that Chinese subjects visiting or residing in the United 
States shall enjoy the same priviliges, immunities and ex- 
emptions, in respect to travel or residence, as may there be 


“enjoyed by the citizens or subjects of the most ‘favored 


nations; and, 

Whereas, It is further provided in said additional arti- 
cles that “citizens of the United States shall enjoy all the 
privihges of the public educational institutions under the 
control of the Government of China; and, reciprocally, Chi- 
nese subjects shall enjoy all the priviliges ot public educa- 
tional institutions under the control of the Government of 
the United States which are enjoyed in the respective 
countries by the citizens or subjects of the most favored 
nations. The citizens of the United States may freely es- 
tablish and maintain schools within the Empire of China 
at those places where foreigners are by treaty permitted 
to reside; and, reciprocally, Chinese subjects may enjoy 
the same priviliges and immunities inthe United States;”’ 
and, 

Whereas, The concessions made to Chinese subjects by 
said additional articles are inimical and hostile to the in- 
terests of the people of the State of Oregon, as well as 
subversive of her Constitution; and, 

Whereas, Also the welfare of the people of this State 
demands that the Legislative Assembly thereof should 
have and exercise the authority to regulate the emigration 
of persons into this State not qualified to become citizens 
of the United States or of this State; be it therefore 

Resolved by the Senate, the House concurring: That our 
Senators in Congress be instructed and our Representative 
be requested to use all honorable means to procure the abro- 


JOINT RESOLUTIONS. 185 


gation of the said treaty, and that the Secretary of State 
furnish our Senators and Representative with certified 
copies hereof. 
Passed the Senate, October 17, 1870. 
JAMES D. FAY, 
President of the eure: 
Passed the House, October 25, 1870. 
B. HAYDEN, . 
Speaker of the House. 


* 


Senate Joint Resolution No. 19. 


Wuerras, The Willamette river is the great. natural 
“commercial channel for the conduct of the vast amount of 
products of the great Willamette Valley, one of the finest 
and most productive Valleys on the Pacific Coast, and can 
be made the cheapest and most convenient method of 
transportation for the people to put their preducts into the 
markets of the world; and, 


Whereas, After all the liberal and generous donations 
and appropriations, there still remains one further object 
that we feel to be our duty to call the attention of Con- 
gress to, and that is the obstruction in the Willamette 
river at Oregon City, which prevents the free navigation 
of said river; and, 


Whereas, The obstructions are of such a nature that, 
with a reasonable expenditure, could be removed, by the 
construction of a canal and locks around the falls of said 
_ river, which is at this time and bas been for a great many 
years under the control of what is called the People’s 
Transportation Company, which cannot supply the wants 
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of the people, and the people are at this time and have 
been suffering great losses for the want of a free naviga- 
tion of the Willamette river, by not being able to send all 
kinds of produce to the market below the Falls in the 
river, and the markets of the world. At the presentrates 
of freight the farmer is totaily unable to send to the 
markets any of the cheaper kinds of produce, which they 
will either be compelled to stop the production of or have 
it lay and rot on the hands of the producers; therefore, 
Beit resolved by the Senate, the House concurring: 

That our Senators are instructed and Representative re- 
quested, to use their influence to procure the passage of a 
law to appropriate a sufficient amount of money to con- 
struct a canal and locks around the Falls in the Wil- 
Jamette river (say four hundred thousand dollars), which 
is about the estimates which have been made for said 
work, or as much thereof ‘as can be obtained. 

Resolved, That the Secretary of State be directed to 
forward certified copies of the foregoing preamble and 
resolutions, without delay, to our Senators and member of 
Congress. 

Adopted by the Senate October 18, 1870. 

JAMES D. FAY, 
President of the Senate. 

Concurred in by the House October 19, 1870. 

B. HAYDEN, ` 
"Speaker of the House. 


Senate Joint. Resolution No, 24. 


Resolved by the Senate, the House concurring: 
That the Secretary of State, as soon as practicable after 


* 
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the final adjournment of this Legislative Assenibly, be’ 
and he is hereby directed to have printed in pamphlet 
form, five hundred copies, each, of the Common School 
Laws, and the Revenue Laws of this State, for distribution 
in the several counties thereof. 
Adopted by the Senate, October 21, 1870. 
JAMES D. FAY, 
2 President of the Senate. 
Adopted by the House, October 25, 1870. 
B. HAYDEN, 
Speaker of the House of Representatives. 


= ” Senate Joint Resolution No. 28. 


Resolved by the Senate, the House concurring: 
“That the two Houses of the Legislative Assembly ad- 
journ sine die at 10 o'clock P. m., October 26, 1870. 
Adopted by the Senate October 26, 1870. 
JAMES D. FAY, 
President of the Senate. 
Coneurred in by the House, October 26, 1870. 
B. HAYDEN, 
Speaker of the House. 


Senate Joint Resolution No. 27. 


Be it Resolved by the Senate, the House concurring: 

That a committee composed of two persons, one to be 
chosen by each house, be constituted a Commission, who 
shall meet at the State Capitalas soon as convenient after 
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the adjournment of the Legislature and prior to the sec- 
ond Monday in November. Said Commissioners shall 
have the power to appointa competent Clerk, to issue 
subpeengs, administer oaths, compel the attendance of wit- 
nesses, and to send tor persons and papers. They shall 
keep a éorrect record of the testimony taken before them, 
and report the same, properly attested, at the next session 
of the Legislative Assembly. Said Commissioners shall 
also have power to select an additional Commissioner, who 
shall be governed by the same rules and receive the same 
compensation as the other Commissioners, Tt shall be the 


- duty of said Commission, after its organization, to proceed 


at once to investigate the official conduct of the State Of- 


_ ficers for the last four years in the following orđer: First, 


Superintendent of the Penitentiary; second, Treasurer; 
third, Secretary of State; fourth, Governor, and fifth, Com- 
missioner of School Lands; to examine the books of each 
department, compare all entries therein with the vouchers 
on file; to examine all original bills by items, ¢ .nparing 
them with the vouchers, and attest the same to the Treas- 
urer if correct, and the Treasurer is required to pay the 
warrants so certified upon presentation; Provided, That 
all warrants issued to the sheriffs of the several counties 
for the conveyance of prisoners and lunatics to the Insane 
Asylum or Penitentiary, shall be exempt from the action 
of the Board, as the legal distances being properly set 
down in the statute, no examination of any such warrants 
is necessary. The said Commission shall include in their 
investigation, and report in detail, the amount appro- 
priated by the United States for the erection ot a Peniten- 
tiary and State House for the Territory of Oregon, what 
disposition has, been made of the funds so appropriated; 
algo the amount realized from the sale of public lands do- 
nated by the United States for University purposes and 


JOINT RESOLUTIONS. 189 


the disposition of the same. Said Commissioners shall 
give one week's previous notice, by publication in the 
newspapers, of tne time and place of the first meeting, and: 
shall meet from day to day until the examination is fin- 
ished; but they shall not remain in session for a longer 
period than three months. It shall be the further duty ofthe 
Commission herein provided for, to inquire into and re- 
port upon the acts of the Penitentiary Building Commis- 
sioners as tothe sale of the old Penitentiary building at 
Portland. Said Commissioners and Clerk shall be allowed 
for their services five dollars per day for the time neces- 
sarily employed by them, together with all necessary in- 
cidental expenses, including office rent, lights, fuel, sta- 
tionery and advertising. And the Secretary of State is 
_ authorized to draw warrants for said salaries and ex, enses 
upon the certificate of said Commissioners. In case of a 
vacancy in said Commission, either by death, refusal to 
act, or resignation, such vacancy shall be filled by ap- 
pointment by the Governor, 
Adopted by the Sehate October 25, 1870. 
JAMES D. FAY, 
. Presidént of the Senate. 

Adopted by the House of Representatives October.26, 


1870. 
B. HAYDEN, 


Speaker of the House of Representatives. 
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Senate Joint Resolution No, 29. 


Resolved by the Senate, the House concurring: 
That the Legislative Assembly meet in joint conven- 
tion. at the hour of 2 P. m. October 26, 1870, in the hall of 
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the House of Representatives, for the purpose of electing 
a State Librarian, Clerk of the Supreme Court, Superin- 
tendent of Public Instruction, three pilot Commissioners, 
one Register of State Lands for the La Grande District, 
and two Penitentiary Building Commissioners. 
. Adopted by the Senate October 26, 1870. 
° JAMES D. FAY, 
President of the Senate. 
Concurred in a by the House October 26, 1870. 
z B. HAYDEN, 
Speaker of the House. 


Senate Joint Resolution No. 30. 


Wuenrzas, The State of Oregon was, on the fourteenth 
day of February, A. D. 1859, admitted into the Federal 
Union, vested with the right to declare what persons 
should be entitled to vote within her boundaries; and 
until she, by her voluntary act, surrenders that right, the 
Congress of the United States has no authority to inter- 
fere with the conditions of suffrage within the boundaries 
of the State of Oregon; anid, 


Whereas, The Congress of the United States, by means 
of an arbitrary majority of votes acquired by the power 
of the bayonet; has sought to force upon the several 
States the so-called Fifteenth Amendment to the Federal 
Constitution, in direct violation of the terms under which 
the State of Oregon was admitted into the sisterhood of 
States; therefore, 


Be it resolved by the Senate, the House concurring: 
That the’so-called Fifteenth Amendment is an infringe- 
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ment upon the popular rights, and a direct falsification of 
the pledges made to the State of Oregon by the Federal 
Government. 

Resolved, That the said Fifteenth Amendment be and 
the same is hereby rejected-— - 

Resolved, That the Governor be requested to transmit 
copies of this resolution to the Secretary of State of the 
United States, and to the Senators and -Representative 
from the State of Oregon in the Congress of the United 
States. 

Adopted by the Senate October 26, 1870. 

JAMES D. FAY, 
President of the Senate. 
Concurred in by the House October 26, 1870. 
B. HAYDEN, 
Speaker of the House. 


+ Senate Joint Resolution No. 33. 


Resolved by the Senate the House concurring: 

That a Joint Committee of two on the part of the Sen- 
ate, and three on the part of the House be appointed to 
wait on the Governor and notify him that the Legisla- 
tive Assembly is ready to adjourn, and receive any com- 
munication he may make. 

Adopted by the Senate, October 26, 1870. 

. : JAMES D. FAY, 
President of the Senate. 
Adopted by the House October 26, 1870. 
B. HAYDEN, 
Speaker of the House. 


Hen 
x$, 


Aa, MSA Mh tire 
> 


2 va 
- ng ee te 
om 


he 


A A owe 
ee brags 


pais 7 


ph 


Aa 


192 JOINT RESOLUTIONS. 


paas ea a a et ne aa aeea a 


House Joint Resolution No. 5. 
Resolved by the House, the Senate concurring: 

That there be appointed a Joint Committee consisting 
of three on the part of the House, and a like number 
on the part of the Senate, who shall take-into considera. 
tion the matter of the insane of the State; to enquire 
into and consider of the best and most economical man- 
ner of taking care of, and providing medical treatment 
for them; to receive and consider all propositions for their _ 
keeping; to consider of the propriety of taking the insane- 
directly into the hands of the State, and of the propriety 
of erecting an Insane Asylum by the State; to receive and 
consider all propositions for that purpose; and that said 
Committee be instructed to report on the twenty-eighth 
instant, or sooner if possible, and that they report by bill 
or otherwise. B. HAYDEN, 

Speaker of the House. 
JAMES D. FAY, 
President of the Senate. 


House Joint Resolution No. 10. 
Resolved by the House, the Senate concurring: 

That. Joint Resolution No. 5, raising a Committee to 
visit and report with reference to the insane, be enlarged 
by increasing to five on the part of each house, instead of 
three, : 

Passed the House, September 17, 1870: 

Amendment concurred in September 22, 1870. 

B. HAYDEN, ; 
Speaker of the House. 

Passed the Senate, September 22, 1870. 

JAMES D. FAY, 
President of the Senate. 
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House Joint Resolution No. 11. 


Resolved by the House, the Senate concurring: 

That the Secretary of State be required to procure for 
the use of the Honse and Senate, one hundred copies of 
the Act of Congress, entitled “An Act to regulate the 
times and mamner of holding election of Senators in Con- 
gress,” approved July twenty-fifth, one thousand eight 
hundred and sixty-six. 

B. HAYDEN, 
Speaker of the House. 
JAMES D, FAY, 
President of the Senate. 


House Joint Resolution No. 13.. 


A | 
Resolved by the House, the Senate coneurring: 


That the two Houses convene in joint assembly, in the. 
House of Representatives, at 12 o’clock meridian, on to- 
morrow, to canvass the votes of the two Houses for 
United States Senator, and transact such other business as 
the law in such cases made and provided. 

B. HAYDEN, 
Speaker of the House. 


JAMES D. FAY, 
President of the Senate. 
Passed September 19, 1870. 


4 


a 


` 
rap 


S 


TA wigan A 


awm lA 


ween Re co 


a en A 


we 


rE Trw 


194 JOINT RESOLUTIONS. 


House Joint Resolution No. 18. 


Resolved by ihe House, the Senate concurring: 

That a committee of three on the part of the House 
and two onthe part of the Senate, be appointed to ex- 
amine the books and vouchers of the State Penitentiary, 
with power to subpena witnesses, administer oaths, and to 
employ an accountant. 

B. HAYDEN, 
Speaker of the House. 
JAMES D. FAY, 
President of the Senate. 


House Joint Resolution No. 18. 


Be it resolved by the House of Represeniatives, the Senate 
concurring: 

That our Senators be instructed, and our Representa- 
tive in Congress be requested to use all honorable means 
to procure a grant of land to aid in the construction of a 
railroad from some point on the Central Pacific Railroad, 
near Promontory Point, thence following the route of the 
Hudnutt survey to the Columbia river, connecting with 
the route of the proposed Northern Pacific Railroad, at 
some point east of Portland. 

In the House, adopted October T, 1870. 

B. HAYDEN, 
Speaker of the House, 

In the Senate, concurred in October 10, 1870. ` 


JAMES D. FAY, 
President of the Senate. 
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House Joint Resolution No. 20. 
& 
Resolved by the House, the Senate concurring: 

That the Secretary of State be authorized to deliver to 
the County Clerk of each county in this State a copy each 
of the Code, the session laws of 1866, the session laws of 
1868, and the laws of 1870, when printed, for each Justice 
of the Peace in each county, and the Sheriff, County 
Clerk, County Assessor, County Judge and Constable; 
and also the laws of 1870, when printed, to each of the 
Judges of the Supreme Court, and ot the members of the 
Legislature; and that Clerks, Sheriffs, Justices of the 
Peace and Constables, are required to deliver said books 
to their successors in office. 

. Passed the House October 8, 1870. 


B. HAYDEN, 
; Speaker of the House. 
Passed the Senate October 12, 1870. 
JAMES D. FAY, 
j President of the Senate. 


House Joint Resolution No. 21. 


Resolved by the House, the Senate concurring: 


That the Chief Clerk and Assistant Clerk of the House 
and of the Senate, each be allowed the sum of three dol- 
lars per day as an additional compensation for service 
rendered by them during this session in their respective 
offices, and the Secretary of State is hereby authorized to 
draw warrants upon the Treasurer for the respective 
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are 


amounts herein mentioned, in addition to the amount al- 
lowed by law, in favor of such officers. 
B. HAYDEN, 
Speaker of the House, 
JAMES D: FAY, 
President of the Senate. 


House Joint Resolution No. 22, 
h] 


. Resolved by the House, the Senate concurring: ~ 


That a committee of three upon the part of the House, 
and two upon the part of the Senate, be appointed to ex- 
amine the books, papers and accounts of the Secretary of 
State and State Treasurer, to ascertain whether or not the 
moneys accumulating in the State Treasury during the 
past two years has been kept there or loaned, and if 
loaned to whom, and the rate of interest received there- 
for, and by whom received; and that such committee have 
power to send for persons and papers, and to administer 
oaths, afid also to inquire as to the present condition of 
cancelled bounty bonds, and that the evidence desired be 
reduced to writing. 

Passed the House October 8, 1870. 

B. HAYDEN, 
Speaker of the House. 


Passed me Senate October 10, 1870. 
JAMES D. FAY, 
President of the Senate, 
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House Joint Resolution No, 23. 


Wuersas, The Willamette river is one ofthe great life 
arteries of the trade and commerce of the Willamette 
Valley, and the means whereby the vast surplus products 
of one of the finest and most productive valleys on the 
continent can be borne forward towards the marts of the 
world; and, 

Whereas, The navigation of said river in the summer 

months is seriously impeded by rapids at various points 
below the city of Eugene, and also at a point a short dis- 
tance: below Oregon City, known as the Clackamas rap- 
ids; and, 
=~ Whereas, Said obstructions are of such a nature that 
with a reasonable expenditure all the obstacles to the free 
and continued navigation of said river during the whole 
year could be removed; and, 

Whereas, Colonel Williamson, Superintendent of the 
United States Coast Survey, has during the present sum- 
mer made surveys and estimates ag to the probable cost of 
improving said Willamette river; therefore, 

Be it resolved by the Legislative Assembly of the State of 
Oregon, al ils sixth regular session: That our Senators be 
instructed and our Representative in Congress be requested 
to exert their influence to secure the appropriation of the 
amount of money estimated to be necessary for the im- 
provement of the Willamette river, as may hereafter ap- 
pear to be necessary, as per report of Colonel Williamson, 
Superintendent of United States Coast. Survey, whenever 
the said report may be made known, and the necessary 
amount ascertained therefrom. 

Resolved, That the Secretary of State be directed to 


t 
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forward certified copies of the foregoing p“eamble and 
resolutions to our Senators and Member of Congress. 
Passed the House, October 17, 1870. 
B. HAYDEN, 
Speaker of the House. 
Passed the Senate, October 19, 1870. 
JAMES D. FAY, 
President of the Senate. 


House Joint Resolution No. 25. 


Be tt resolved by the House, the Senate concurring: 

That our Senators be instructed and our Representative 
in Congress be requested to ask the Congress of the United 
States to grant to the State of Oregon, to aid in the con- 
struction of a military wagon road from Eugene City, in 
Lane county, Oregon; thence to and through Springfield; 
thence up the McKenzie fork of the Willamette river to 
the best and most practicable pass across the Cascade 
mountains, at a point near the Three Sisters, to the junc- 
tion of Crooked river and Ochoco creek, in Wasco county, 
alternate sections of the public Jands designated by odd 
numbers ta the extent of three sections in width on each 
side of said road, and that the construetion of said road 
shall be let, and the Jands granted shall be held by such 
person or persons as the Legislature shall designate. 

Passed the House, October 18, 1870. 

B. HAYDEN, 
Speaker of the House. 

Passed the Senate, October 20, 1870. 

- JAMES D. FAY,- 
President of the Senate. 
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House Joint Resolution No. 26. 


Resolved by the House, the Senate concurring: 

That our Senators in Congress be and they are hereby 
instructed, and our Representative requested, to use all 
honorable means to procure from Congress a grant of land 
to aid in the ‘construction of a railroad from the city of 
Corvallis, in Benton county, Oregon, to Yaquina Bay; and 
that they ask to have the Jand now included in the Siletz 
reservation, upon the removal of the Indians therefrom, 
included in said grant. 

Passed the House October 18, 1870. 

B. HAYDEN, 
P Speaker of the House. 

Passed the Senate, October 20, 1870. 

; JAMES D. FAY, : 
President of the Senate. 


House Joint Resolution No. 27. 


Be it Resolved by ihe House, the Senate concurring: 

That our Senators be instructed, and our Representative 
in Congress be requested to secure from the Commissioner 
of the General Land Office of the United States, an ap- 
proval of the selections of Indemnity School lands taken in 
conformity with an Act of the Congress of the United 
States, approved January Tth, 1853, entitled “An Act to 
amend an Act entitled ‘An Act to establish the Territorial 
Government of Oregon,’’’ which was approved August 
"14, 1848, and in conformity with the law of the State of 
‘Oregon; and that said approvals be transmitted Zo the 
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Registers ofthe several Land Offices in the State of Ore- 
gon, with instructions that said Registers shall immediately 
notify the Board of Commissioners of the Common School 


Fund of said: approval. se 
Passed the House, October 18, 1870. ~ a 
B. HAYDEN, g 
Speaker of the House. 


Passed the Senate, October 20, 1870. 
JAMES D. FAY, 
President of the Senate. 


House Joint Resolution No. 29. 


Wuereas, From the best information that can be ob- 
tained from the most reliable sources, there appears to be 
thirty deaf mutes, residents of this State, wholly destitute 
of the means of education.’ Inasmuch as it is an act of 
justice as well as of humanity that these persons should be 


` provided with the means of knowledge; therefore 


Be it resolved by the House, the Senate concurring: 

That the State Buard of Education be, and they are 
hereby directed to make such provision for the instruction 
of the deaf mutes of this State asin their opinion they 
may deem most conducive to the welfare of that class of 
persons herein mentioned. 

Provided,- That the expense thereof shall not exceed 
the sum of two thousand dollars per annum; that the Sec- 
retary of State is hereby directed, upon order of the State 
Board of Education, to draw his warrant upon the Treas- 
urer of State in favor of the Board, for the amount, not 
exceeding two thousand dollars per annum, and the Treas- 
urer is hereby authorized to pay the-same out of the Gen- 
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eral Fund not otherwise appropriated. And said Board 
shall on the first of July each year, report their action 
therein, to the Secretary of State, together with all in- 
formation or recommendations they shall deem advisable, 
which report shall be included in his report to the Legis- 
lative Assembly. 
Passed the House, October 21st, 1870. 
B. HAYDEN, 
Speaker of the House. 
Passed the Senate, October 26, 1870. 
JAMES D. FAY, 
President of the Senate. 


House Joint Resolution No. 30. 


Resolved by the House, the Senate coneurring: 


That the Secretary of State be directed to draw a war- 
rant on the Treasurer, in favor of W. E. Howell, for fifty 
dollars, for services as accountant in the examination of 
the books and vouchers of the Penitentiary. 

Passed the House Oct. 21, 1870. 

B. HAYDEN, 
Speaker of the House. 


Passed the Senate Oct. 26, 1870. 
JAMES D. FAY, 
President of the Senate. 
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House Joint Resolution No. 382. 


Be it resolved by the House, the Senate concurring: 

That the Governor be and he is hereby authorized to 
fill all vacancies provided for by law, not provided for by 
the Constitution, which are elected by the Legislative 
Assembly, in case no electionis had at the present session. 

Adopted by the House Oct, 26, 1870. 

B. HAYDEN, 
Speaker of the House, 

Adopted by the Senate Oct. 26, 1870. 

JAMES D. FAY, 
President of the Senate. 
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Senate Joint Memorial No. 1. 


Memorial to the Honorable the Congress of the United 
States: 

Your memorialists, the Legislative Assembly of the 
State of Oregon, respectfully represent that upon the ad- 
mission of the State of Oregon into the Union a compact 
was entered into between the State of Oregon and the 
United States, in which, among other things, it is stipu- 
lated that the State shall have ten entire sections of land, 
to be selected by the Governor, in legal subdivisions, the 
proceeds to be applied to the erection of Public Buildiags 
for the use of said State; and salt springs within its limits, 
not exceeding twelve in number, with six sections of land 
with each, the same to be selected by the Governor of 
Oregon within one year after the admission of the State. 

The Governor of Oregon not having it in his power to 
make the said selections, for the reason that the United | 
States surveys had not been executed, the state has not re- 
ceived the benefits intended to result therefrom. 

‘Your memorialists therefore respectfully ask that the 
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time for making such selection be extended to the year of 
our Lord one thousand eight hundred and seventy-two. 
Adopted by the Senate Oct. 8, 1870. 
JAMES D. FAY, 


President of the Senate. 
Coneurred in by the House Oct. 6, 1870. 
B. HAYDEN, ` 
Speaker of the House. 


t 
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Senate Joint Memorial No. 3. 


To the United States Senate and House of Representa- 
tives in Congress assembled: 

Your memorialists, the Legislative Assembly of the 
State of Oregon, most respectfully represent that there are 
on the Siletz Reservation, in Benton county, Oregon, not 
exceeding six hundred Indians, the remnants of several 
tribes now well nigh extinct; and on the Alsea sub-agency, 
in said county, from one to two hundred Indians, and no 
more; that in 1865 or 1866 a portion of said Siletz Reser- 
vation was vacated and opened to settlement, including a 
strip of land on both sides of Yaquina Bay, extending to 
the ocean; that a good wagon road has been completed 
from Corvallis to Yaquina Bay, a distance of forty-seven 
miles, and extensive settlements established throughout 
the whole district of country heretofore included in said 
Reservation,‘which has been opened to settlement; that a 
light-house is about to be constructed at the mouth of said 
Yaquina Bay, and that said bay will, in the near future, 
be a point of great commercial importance; that a cor- 
poration has been formed under the laws of this State, the 
object of which is the construction of a railroad from Cor- 
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vallis to Yaquina Bay; that there are from forty to sixty 
thousand acres of good agricultural Jands included in said 
reservation, not now used for any purpose; that it would 
be beneficial to both Indians and whites if both the Reser- 
vation and sub-agency above mentioned could be vacated 
and the Indians removed to other reservations not imme- 
diately surrounded by American settlers, and all the In- 
dians in Oregon concentrated upon Klamath Reservation, 
thereby saying a large amount to the Treasury of the 
United States. Your memorialists further represent that 
these reservations are needed for settlements, for agricul- 
tural and other purposes, and that the improvements, 
property and lands there, can be sold at no loss to the 
United States to settlers in the vicinity or those desiring 
to locate there. 
~ Wherefore your memorialists pray that such steps may 
. be taken as may be necessary to remove said Indians from 
both the Siletz Reservation and Alsea sub-agency, to the 
end that the same may be opened for settlement. 
Adopted by the Senate October 7, 1870. 
JAMES D. FAY, 
President. 
Concurred in by the House of Representatives October 
T, 1870. 


k 


B. HAYDEN, 
Speaker of the House. 


Senate Joint Memorial No. 4 


To the Senate and House of Representatives of the United 
Siates of America: 

Your memorialists, the Legislative Assembly of the 
State of Oregon, most respectfully represent that at the 
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time of the selection by the Indian Department of the 
General Government, through its agents, of the Grand 
Ronde and Siletz Reser vations, that the tribes of Indians 
who were to be settled upon such reservations were numer- 

ous, and aggregated a number of souls requiring an area 
of territory for hunting, farming, and fishing purposes, 
which the reservations refereed to amply afforded. But 
since their settlement upon the aforesaid reservations, 
such Indians have decreased in numbers until there are 
now left about one tenth of the original number of Indians 
on said reservations. „And your memorialists would further 
show that the aforesaid reservations are much Jarger than 
either the interest of the Indians or the Indian Department 
demands; that the Indians do not use a very large portion 
of said reservations; that while the extent of the area ot 
said reservations is in no way advantageous or beneficial to 
the Indians or Indian Department; it is so situated em- 
tiguous to the body of the Willamette valley as to make 
a portion of it a desirable acquisition for white settlers and 
for their conveniences. 


Wherefore your memorialists pray that a law may be 
passed at an early period for the extinguishment of the 
Indian title to that portion of the Siletz and Grand Ronde 
reservations lying north of the Grand Ronde Agency, and 
for preparing the same for white settlement. 

Adopted in the Senate, October 12, 1870. 

JAMES D. FAY, 
President of the Senate. 
Adopted in the House, October 19, 1870. 
B. HAYDEN, 
“ Speaker of the House of Representatives. 
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Senate Joint Memorial No. 6. 


To the Honorable Congress.of the United States: 

Your memorialists, the Legislative Assembly of the 
State of Oregon, would most respectfully ask the Congress 
of the United States to grant to the State of Oregon, to 
aid in the construction of a military wagon road from 
Snag Harbor, on Smith’s river, in Douglas county, to Sius- 
law Valley, in Lane county, Oregon, by the most practica- 
ble route. Alternate sections of public Jands to the extent 
of three sections in width on each side of said’ road, will 
be sufficient to secure the building of said road. This 
road, when completed, will open up to settlement a large 
tract of land that is now inaccessible; also, be of great 
benefit in a commercial and lumbering trade that will 
then be established. “Your memorialists will ever pray. 

Adopted in the Senate October 20,1870. 

JAMES D. FAY, . 
President of the Senate. 
Adopted in the House October 25, 1870. 
: B.HAYDEN, - 
Speaker of the House of Representatives, 


House Joint Memorial No. 1. 


To the Honorable the Congress of the United States: 


The memorial of the Legislative Assembly of the State. 


of Oregon. 

* Your memorialists respectfully and earnestly: represent 
that there isa large district of country in the southern 
portion s snig State, -embracing an area of over ten thou- 
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sand square miles now being rapidly settled by citizens of 
the United States, which is at present destitute of any 
kind of mail facilities, To secure to the said citizens the 
desired mail accommodation, it is necessary that the fol- 
lowing routes through said district be, designated as post- 
roads by Act of Congress, viz: From Ashland, Oregon, by 
Brown’s, Linkriver, Lost river, Yanax, Drew's Valley, Hot 
Springs (in Goose Lake Valley), to Lake City (in Califor- 
nia), two hundred and thirty-three miles; also, from 
Yreka, California, by Ward’s on (Klamath river, Califor- 


nia), Brown’s (on same river, Oregon), Link river, 


Klamath Agency, to Fort Klamath, one hundred and three 
miles. 

Your memorialists further respectfully represent that 
the establishment of mail service over the above routes 
will secure mail supply to a population of over three thou- 
sand persons, who are at present destitute of any such ac- 
commodation. 

Wherefore your memorialists respectfully pray your 
honorable body to pass an act establishing post roads over 
the routes above described. - 

Passed the House September 29, 1870. 

B. HAYDEN. 

Passed the Senate September 30, 1870. 

JAMES D. FAY, 
President of the Senate. 


House Joint: Memorial No. 2. 


To the Honorable the Senate and House of Representa- 
tives of ihe United States of America, in Congress as- 
sembled: * 

Your petitioners, the Senate and „House of Representa- 
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tives of the Legislative Assembly of the State of Oregon, 
would respectfully solicit the action of your most honor- 
able bodies in reference to the condition of the Umpqua 
river, in Southern Oregon, in order that it may be made 
navigable for steamboats. Said river has a depth of water 
sufficient to admit of the passage of light-draught steam- 
boats, from Scottsburg to Roseburg, the county seat of 
Douglas county, for eight months in the year. But owing 
to the many dangerous rapids and rocks in said river, in 
some cases reefs of rocks at intervals between said town of 
Roseburg and Scottsburg, a distance of one hundred miles, 
navigation is not practicable except for a short time dur- 
ing the winter season, and then on extreme high water. 
The object is to obtain a cheap means of shipment for 
grain, wool and other products during the harvest season 
“when producers need immediately the proceeds of their 
industry. Your petitioners would further show that in the 
month of March A. D. 1870, the steamboat Swan, though 
inferior to the requirements of the trade, made a success- 
_ ful trip from Gardner City to Roseburg, a distance of one 
hundred and twenty-five miles; that a company of citi- 
zens of Douglas County, have since built and equipped a 
light draught steamboat, 114 horse power, for the naviga- 


tion of said river, at a cost of twenty thousand dollars. š 


That section ofour State to be benefited by the improve- 
ment herein asked for, embraces a greater area of arable 
land than is to be found in the Statés of Massachusetts and 
Connecticut united, the value of which land would be en- 
hanced greatly by the opening of a continuous system of 
steamboat navigation through that section of our State. 
At present the expense of Jand transportation amounts to 
almost a prohibition on articles raised and produced in 
Southern Oregon. The prosperity and expansion of one 
of the greatest farming sections of the Pacific coast are re- 
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tarded, and in many cases entirely prevented, from the 
want ofa cheap and speedy means of transportation of the 
products of that section. High freights by land travel add 
largely to the cost of all articles of consumption, and wear- 
ing apparel; so ‘much so. that they cramp the industries 
of the farmer and mechanic. The inhabitants of the 
counties of Jackson and Josephine are to be benefited by 
this enterprise. .At present they are obliged to ship all 
their freight to San Francisco and back overland, and at a 
great expense—much greater than if shipped at Roseburg. 
The difference in favor of the navigation of the Umpqua 
would be not less than three cents per pound; therefore 
Resolved by the House, the Senate concurring: 

That our Representative and Senators in Congress be 
requested to use all proper efforts to obtain an appropria- 
tion of seventy-five thousand dollars, the amount of money 
necessary to be applied to the removal of the obstructions 
in the navigation of the Umpqua river, between Roseburg 
‘and lower Scottsburg, in Oregon. 

Passed the House Oct. 8, 1870. 

B.HAYDEN, 
ate Speaker of the House. 

Passed the Senate Oct. 10, 1870. 

JAMES D. FAY, 
President of the Senate. 


eee 


House Joint Memorial No, 3. 


To the Honorable Serate and House of Representatives 
in Congress Assembled: 

Your memorialhst, the Legislative Assembly of the 
State of Oregon, would penmi show and petition 
that: 
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Wuerrgas, The Constitution of the State of Oregon pro- 
vides that the northern boundary of the State to be from 
the Columbia river up the middle of the main channel of 
Snake river to the mouth of the Owyhee river; and, 

Whereas, The Act of Coiigress of February 14, 1859, 
admitting Oregon in the Union, changes the northern 
boundary to read as follows: From a point on the Colum- 
bia river, near Fort Walla Walla, where the forty-sixth 
parallel crosses the Columbia river; thence east on said 
parallel to the middie of the main channel of the Shoshones 
or Snake river; thence up the middle of the main chan- 
nel of said river to the mouth of the Owyhee river; and, 

Whereas, The northern boundary of said State, as fixed 
in the Constitution of the State of Oregon, isa natural and 
. convenient boundary line, while the change therein made 
by said Act of Congress, so far as relates to the line on the 
forty-sixth parallel, is an artificial line and one inconve- 
nient to the people, who in many instanees have farms 
lying in Oregen and Washington Territory, subjecting 
them to two jurisdictions in the payment of taxes and for 
other purposes. Therefore, your memorialist pray that 
said Act of February 14, 1859, be amended so as to con- 
form to the Constitution of the State of Oregon, in rela- 
tion to the boundaries of said State, and your memorialists 
as in duty bound will ever pray. 

Passed the House, October 12, 1870. 

B. HAYDEN, 
Speaker of the House. 

Passed the Senate, October 18, 1870. 

JAMES D. FAY, 
President of the Senate. 
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House Joint Memorial No. 4. 


To the Hon. the Senate and House of Representatives of 
the United States, in Congress Assembled: 

Your memorialists, the Legislative Assembly of the 
State of Oregon, would respectfully represent that an ur- 
gent necessity exists for the establishment of a wagon 
road from Winnemucca, at the North Bend of the Hum- 
boldt river, in the State of Nevada, on the Central Pacific 


_ Railroad, to the town of Pendleton, in Umatilla county, 
. Oregon, via Paradise Camp, McDermott, Baker City and 


La Grande, for the following reasons: First—Because as a 
matter of military importance in the protection of immi- 
gration to and from Nevada, California and the Eastern 
States, and-mining parties east of the Cascade mountains, 
as the proposed road lies through a region formerly inhab- 
ited by warlike savages, while it is the shortest and most 
practicable route from the State of Nevada, California and 
the Eastern States to the immense gold fields, and for the 
places discovered in northern and eastern Oregon, and in 
the Territories of Washington and Idaho. Secondly—Be- 
cause by affording protection and traveling facilities to par- 
ties immigrating for agricultural and mining purposes from 
the State of Nevada, California and the Eastern States to 
that part of our State lying east of the Cascade range 
of mountains, the proposed road would be the direct 
means of settling with a large and industrious population 
an extensive region of country inhabited by Indians only. 
Thirdly—-Because the proposed route being the shortest 
and most practicable between the Eastern States and the 
State of Nevada to that of Oregon, Washington and Idaho’ 
lying east of the Cascades and north of the Pacific Rail- 
‘yoad, a road between these points is imperatively required 
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as a means of postal importance; further, a large amount 
of rich mineral and agricultural country laying along the 
line of the proposed road. Wherefore, we pray your hon- 
orable body to make an appropriation of land to aid in 
building and completing of said road of the same charac- 
ter and to the same extent as made to the Willamette 
Valley and Cascade Mountain Wagon Road Company, and 
as in duty bound we will ever pray. 
Passed the House, October 19, 1870. 
B. HAYDEN, 
Speaker of the House. 
Passed the Senate, October 20, 1870. 
JAMES D: FAY, 
President of the Senate. 
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WALTER MOFFET & A. MEIER, respondents, 

vs. | 

STEPHEN COFFIN, appellant. | 
OPINION BY BENCH. 


This action was brought by Walter Moffet and A. Meier, 
plaintiffs, in the Circuit Court of Multnomah county, 
against Stephen Coffin, to recover damages for the alleged 
breach of a covenant of warranty, made by Coffin to the 
assignors of plaintiff of certain real estate in the city of 
Portland, conveyed by Coffin and wife to tae assignors of 
plaintiffs, from which real estate (consisting of town lots) 
said plaintiffs were evicted by a person claiming title from 
Coffin, prior in date to the title of plaintiffs’. 
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The warranty is as follows: “And the said party of the 
first part, for them and their heirs, the said premises in 
the quiet and peaceful possession of the said party of the 
second part, their heirs and assigns, against the said party 
of the first part, and their heirs, lawfully claiming or to 
claim the same, shall and wili warrant and by these pres- 
ents forever defend,” 

The point to be decided in this case is, daia or not 
this covenant guarantees the grantees of Coffin by this 
deed in the quiet enjoyment of the premises against the 
former assignees of Coftin to the same premises. The lan- 
guage of the covenant is: “Against the said party of the 
first part, and their heirs.’’ Assigns are not mentioned, and 
therefore not included; for this covenant must be con- 
strued like any other contract by the ordinary: construction 
of the (its) language. It is an express covenant, and 
therefore nothing can be implied to extend its obligation. 
It is notin the form of any usual covenant, and I think 
has very little signification; if the word assigns had been 
inserted in the covenant, it would then have been ‘a cove- 
nant for quiet enjoyment. We think, therefore, that no 
recovery can be had in this covenant in this case. 

Judgment reversed. 


SCHIROTT & GRONER, appellants, 
i US. 
PHILLIPPI & COLEMAN, respondents. 


APPEAL FROM MULTNOMAH COUNTY. 


Plaintiffs in a civil action, in a Justice’s Court, against one 
Morst, had procured his arrest. Respondents here, defendants 


| 
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below, executed an undertaking and procured the discharge of © 
Morst from arrest. After judgment against Morst, and after exe- 
cution against his property and a return of none found, an execu- 
tion was issued against the person of Morst, which was returned 
not served, as Morst had left the State. On the 24th of March, 
1869, appellants brought an aetion in Justices Court against the 
lespondents. on the undertaking---and on the 26th of April, 
1869, the Justice gave judgment for the defendants in that action, 
assigning as grounds therefor, no cause of action. On the 2d of 
June a petition for a writ of review was filed, and an order al- 
lowing it was made. On the 14th of June, in the Circuit Court 
for Multnomah county, respondents’ counsel moved to strike out 
-and quash the writ. The Court below sustained the motion on 
the grounds that plaintiffs could have taken an appealin said 
case from the Justice’s Court, that where an appeal would lie, 
the writ of review was not applicable; that if a party having a 
right to an appeal, suffers the time for takimg the same to expire 
without availing himself of that right, he must be held to have 
Jost his right to both appeal and review. 

To these rulings appellant excepted, and the case comes here. 

KELLY and REED for appellants. 

O. P. MASON, Esq , for respondents. 

Witson, J. 

In dismissing the writ below, that Court seems: to have 
decided these propositions; that appeal and review were 
not concurrent remedies; that, when an appeal could be 
taken, a review would not be allowed; that, after the 
‘time for taking an appeal had expired, when it might 
have been made available, it would be too Iate for a party 
to resort to a review. 

By section 572, p. 294 of the Code, the writ, heretofore 
known as the writ of certiorari, is known in this Code as 
the writ of review; and the next section declares “that 
any party, to any process or proceeding before or by any 
inferior court, &c, may have the decision or determina- 
tion thereof reviewed for errors therein.” Thisis substan- 
tially the law as it was in 1860. At the December term, 
1860, of the Supreme Court of this State, the same ques- 
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tion was before that court as is now here. In Blanchard 
et al. vs. Bennett et al., 1, Ogn., 329, the court beld: “A 
“certiorari may have beena proper remedy, and so may 
“have been.an appeal. The statute regulating appeals 
“from Justices of the Peace allows appeals in all cases, &c., 
“laws of 1854, sec. 185, p. 295. I therefore conduce that 
“appeals lie in all cases from the final decisions of Justices 
“of the Peace, and the remedy by certiorari is concurrent.” 
When the writ of review was substituted for that of cer- 
tiorari, it was subject to the same construction and appli- 
cation. The only difference in the Jaw is found in sec. 
575 of the Code, which was not distinctly found in the 
law of 1854; that declares that the writ of review “shall 
be allowed in all cases where there is no appeal or other 
plain, speedy and adequate remedy, and where the in- 
ferior court, officer, &c., appears to have exercised such 
functions erroneously, &c.’ When a party complains 
only of the errors in law appearing upon the record, and 
proceedings, it is certainly not a plain, speedy or adequate 
remedy, to force him to rely upon an appeal, which, under 
section 536, sub. 3, p. 285, of the Code, requires the same 
proceedings as though the case had been commenced in 
the Circuit Court, involving witnesses, and a multitude of 
costs and disbursements, instead of having the pure ques- 
tions of law governing the case heard and decided, with 
comparatively no trouble or cost. The Circuit Judge, in 
allowing the writ, passes to some extent upon whether the 
causes alleged are errors of law, or not; and if they involve 
more than legal questions, it might be proper to deny the 
writ and leave the party to his appeal, as the mode by 
which all the questions of law and fact may be re-tried. 
In review, everything is tried and decided from an in- 
spection of the record, and an appeal cannot accomplish 
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this without imposing a great incumbrance of other mat- 
ters. ` 
Evidently the Legislature intended this construction, 
for in section 116, p. 604, of the Act relating to the courts 
of Justices of the Peace, distinctiy withdraws the opera- 
tions of the section 64, p. 595, which gives an appeal in 
all cases from such court, except in the three exceptions 
mentioned, in these words: “No provision of this Act in 
relation to appeals, or the right of appeal, in either civil or 
criminal cases, must be construed so as to prevent either 
party to a judgment, given in a Justice’s Court, irom hav- 
ing the same reviewed in the Circuit Court for errors in 
law appearing upon the face of such judgment, or the pro- 
ceedings connected therewith, as providedin title 1, chap. 
VIL,” which is the Jaw in reference to review. Taking 
~ the two laws together, and the reasons which operate in 
allowing the writ of review, we think that a party may 
have a right to a writ of review for errors in law, apparent 
upon the record, &c., at the same time that he might have 
a right of appeal, which would re-try the merits of the 
cause as wellas questions of law; that review and ap- 
peal may thus be concurrent remedies; and it follows 
then, that the expiration of a right to appeal as to time, 
does not extinguish the right to a review; the one cuts off 
all possibility of having the case re-heard upon its merits; 
but if the law, apparent from the papers, forbid such a 
judgment, then the judgment may be reversed, or modi- 
fied as to the pure questions of law, at any time during the 
limit assigned for review. We think the judgment should 
be reversed and remanded. 
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C. A. WILSON, appellant, 
zs. 
CITY OF SALEM, respondent. 


APPEAL FROM MARION COUNTY, 


This case was an appeal from an allowance of disbursements to 
respondent, and involves no questions other than those decided 
in Crawford vs. Abraham, 2 Ogn., 163, and requires only an ex- 
tension of the rulings there. 


WILLIAMS & WILLIS, for appellant. 
MALLORY & SHAW, for respondent. 


WILSON, J. 


In preparing a bill of disbursements, which one party 
claims to recover of the other, each item is a separate 
claim, for which, in reality, a separate allowance might be 
asked, and each item should be briefly but particularly set 
forth—just ag in a complaint, each cause of action must be 
specifically set. forth, and must of itself show a right to 
recover. The reason of this rule, when applied to this 
case, is apparent. An opportunity must be given for the 
other party to object to the allowance, and by the rule in 
2 Ogn., 163, he must object specially to each claim or part 
thereof set out. If this is not done, the objection may be 
passed without notice, and all items not objected to are 
supposed to be admitted. -The attendance of a witness is 
an item, the mileage of that witness is another; and to 
each, the party sought to be made liable, may or may not 
object. 

By our rule in the case referred to above, “when objec- 
tions have been specially made to any or all of the items 
claimed, then it would be proper, if within the power of 
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the claimant, to make full showing as to the materiality,” 
and we may add the necessity of each item so objected to. 
We there declared that this further showing should be in 
the form of an “amended verification.’ This- term may 
have misled parties, and we would adopt, rather, the words 
“amended verified statement.’ Each item or part of item 
objected to should only appear in such amended statement, 
with all the facts necessary to show the‘ justness of the 
claim, and to authorize the Court or Clerk to allow a judg- 
ment therefor. This seems to have been the difliculty in 
this case. Perhaps a case would illustrate what we desire 
to express. . = 


Suppose objections are made thus: That A B was not 
sworn asa witness; C D did not attend as a witness only, but 
a Wasa juror, ete., or for such number of days E F did not 
travel any distance as a witness, etc.; then the amended 
statement should directly and fully exhibit the facts as to 
those points, and might be in a form substantially thus, 
after the hearing of the statement: 


“The reason why said witness was not sworn was (set- 
ting it forth); but it was material to have such witness 
subpoenaed and in attendance (setting forth reason); that 
said witness actually traveletl miles as a witness in 
coming to and returning from Court. That said witness, 
by special agreement, came without process, and agtually 
traveled miles under that agreement. That said 
witness was in attendance ——- days, and such attendance 
was as a witness only.” And so as to any item to which 
objection was made. 


Then perjury would lie and could be sustained if the 
facts sworn to were untrue, since the attention of the affi- 
ant had been expressly called to the very fact. It is not 
necessary that the amended statement should contain any 
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items except those to which objections were made. The 
case now before us comes here somewhat uncertain in 
what may be termed its pleadings, but it answers suffi- 
ciently for our views, additional to those in Crawford v. 
Abraham. We think attorneys can understand our ruling 
and make their cases come fully up to the requirements: 
In this case we find that no sufficient showing has been 
made to sustain the allowance of some of the items to 
which the appellant objected, and without specifying them 
we shall modify the judgment below, reducing the dis- 
‘bursements allowed to one hundred and fifty-one and 
90-100 dollars., 


CHARLES COWANIAH, 
JAMES TERWILLIGER, ®PPellants, 
THOMAS STEPHENS, 


vg 


D. B. HANNAH, | 
SAMUEL CARUTHERS; respondents. 
T. J. CARTER, etal. | 


In this case, the appellants claim 640 acres of land in 
Multnomah county; they allege that a British subject, 
William Johnson, was residing on this land prior to the 
treaty of 1846 with Great Britain, fixing the northern 
boundary of Oregon Territory, and terminating the con- 
vention of 1818; and that the third article of the treaty 
of 1846, gives those appellants who claim under him, 
(Johnson), a title to this land’against'the defendants, who 
have a patent to the same from the United States. 


The third article of the treaty of 1846, provides, “In 
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the future appropriation, of the territory south of the forty- 
ninth parallel of north latitude, as provided in the first 
article of this treaty, the possessory rights of the Hudson’s 
Bay Company, and of all British subjects who may be 
already in the occupation ‘of land or other property, law- 
fully acquired, within said Territory, shall be respected.” 


It is claimed that this language was meant to confirm 
titles on the persons named in this article, as British sub- 
jects, having possessory rights to land within the Territory, 
for it is not a mere possession that is here asserted, but a 
fee simple title. If the treaty only conferred a mere right 
of possession, then, whenever that possession was aban- 
doned by the occupant, it would cease. It would also 
determine with the death of the occupant; for a mere title 
to possession does not descend to heirs; and if simply 
personal, cannot be assigned unless it be for a time. 


In determining this question, it is important that we 
look at the history of British occupation in this Territory. 
Prior to the convention of 1818, between the United States 
and Great Britain, the United States claimed the country 
drained by the Columbia river, by right of discovery. 
Great Britain was also claiming the same right toit. The 
convention of 1818, by the third article, provided as fol- 
lows, to wit: - 

“Tt is agreed that any country that may be claimed by 
either party, on the north-west coast ot America, west- 
ward of the Stony Mountains, shall, together with.its har- 
bors, bays and creeks, and the navigation of all rivere 
within the same, be free and open for the term of ten 
years from the-date of the signature of the present con- 
vention, to the vessels, citizens, and subjects of the:two 
powers; it being well understood that this’ agreement is 
not to be construed to the prejudice of any claim which 
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eaters as 


either of the two high contracting parties may have to 
any part of the said country, nor shall it be taken to affect 
the claims of any other power or state to any part of said 
country; the only object of the high contracting parties, 
in that respect, being to prevent disputés and differences 
amongst themselves.” : 


This article was extended in 1827, and continuéd in 
force until the treaty of 1846, under which appellants 
claim title. I think it apparent from the language of this 
article, that it was the intention of the two. nations that 
neither should in anywise dispose of the soil, or in any 
way embarrass the right of eminent domain during the 


‘continuance of the convention of joint occupancy, so that 


no title could be acquired during that time, higher than 
a mere possession, and this possession would extend no 
further than to the land actually occupied. 


The treaty of 1846 treated of these lands as they then 


`- were, and had the parties intended to raise these possessory 
‘rights to a higher title, it would have been so provided. 


T think these possessory rights would cease on being 


‘abandoned, so that the possession became dissiezed by his 


own voluntary failare to occupy, or on his death; as such 
rights would not descend to heirs. And further, I think 
that as Johnson died before the passage of the act of Con- 
gress of September 27, 1850, he was not one who could be 
provided for by that act, as that only provided for persons 
ın esse. Nor do I think it was the intention of the act of 
Congress of the 27th of September, 1850, to enlarge the 
possessory rights provided for in the treaty of 1846, but 


-only to recognize them to, the extent that they had been 


granted, and to exclude those claiming under the treaty, 
from any benefit under the donation law. And all that 
class of persons named in the treaty would have been 
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excluded without this provision, for they are described as 
British subjects, and none but native citizens, or persons 
who were naturalized could obtain land under the act of 
the 27th of September, 1850, and when a person becomes 
naturalized he is no longer a citizen of his former sove- 
reign, in his relations to his adopted country. And by the 
theory of our Government, he would cease to be a British 
subject. And it was intended that such should not claim 
under the treaty and also under the donation act, anda 
claim under the latter was a surrender of possessory rights 
under the treaty. 


The judgment will be affirmed. 


THE OREGON CENTRAL R. R. Co, ee 


vs. 
AARON E. WAIT, appellant. | 


APPEAL FROM CLACKAMAS COUNTY. 


The Oregon Central Railroad Company alleging a due incor- 
poration, with its place of business at Salem, Oregon, averred 
that it needed a right of way over certain lands owned by A. E. 
Walt, defendant, and described the claim across which the line 
of road was desired and‘the direetion thereof. Plaintiff desired 
an appropriation of thirty feet on each side of the line of road, 
and prayed an assessment of the damages therefor, alleging an 
imability to agree with the owner of said claim for the right of 
way. Defendant, Wait, answered on the 15th of March, 1869, 
denying knowledge sufficient to form a belief as to the legal in- 
corporation of plaintiff, and averring that the land” actually 
sought to be appropriated was over ten acres; and that the dam- 
ages which he would suffer by such passing of plaintiff's railroad 
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over his land claim would be $1,200. The reply made an issue 
upon the questions of amounts of land and damages. 

On the 19th of March, on “motion of plaintiffs counsel, that 
part of the answer denying substantially the incorporation of 
plaintiff, was stricken out, and excepted to by defendant. 

On the 22d day of March the cause was galled for trial, and on 
the same day plaintift’s counsel, in writing, tendered to defend; 
ant a judgment in his favor for $100, which was refused. After 
verdict the clerk taxed the costs, ete., in the action accruing after 
such tender of judgment against defendant in the sum of thirty- 
eight and 75-100 dollars, and.on an appeal the Court below con- 
firmed such taxation, and from the several errors alleged the de- 
fendant appealed. 


WAIT & KELLY, of counsel for appellant. 
MITCHELL, DOLPH & SMITH, of counsel for respondent. 


Witson, J. 


Appellant excepted to the striking out of his answer 
the denial of the incorporation of respondent, and claimed 
that as a denial to a material allegation; it was nota plea 
in abatement, and not inconsistent with our Jaw, which 
gives to a defendant only the right to demur or answer. 
Appellant further claims that it was a plea in bar of rẹ- 
spondent’s right to recover, going to the merits of the 
action, and cites, many authorities showing the relative 
merits of pleas in abatement andin bar. [8 Met. 285, 417; 
11 Masa., 815; 11 Met., 467; 13 N. Y. 809], ete. 


Appellant further claimed that in this case that it was 
a jurisdictional question also, and could not be waived by 
the Court, citing 7 Mass., 353; 21 Pick, 585; 3 How, U. 
S., 762;:7 Porter, 37; 1 Bibb., 262, etc. 

Respondent claims that such pleading is prohibited by 
sec. 45, p. 670, of the Code—a plea in abatement cannot 
be united with a plea in bar—and cites many authorities; 
but we deem it as unnecessary to marshal] the authorities 
on this question and decide from them either as to the in- 
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fluence of this plea or the nature of it. Sufficient that 
many of the authorities cited declare it a plea in abate- 
ment, and as many declare it a plea in bar. Our Code de- 
cides this question in our view. Sec. 45, p. 670 is in these 
words: “The defendant-in-his answer may set forth any 
legal defense to the appropriation of such lands, or any 
portion thereof; or, omitting such defense, may aver the 
true value of the land in question, or the damage resulting 
from the appropriation thereof, or both.” 


- This section forms a part of the law on corporations, and 
we find no difficulty in construing it to mean this: Legal 
defenses must be pleaded separately; if pleaded, then is- 
sues of merit cannot be joined with them. A defendant 
has his choice to rely upon a legal defense; or, choosing 
to omit tbat, may ple \ value or damages, or both. 
Evidently this plea amounted to a legal defense—and de- 
fendant could have relied upon that—but in our view he 
could not first rely upon that, and failing, proceed in the 
same answer to the merits. We think the Court below 
was right in requiring defendant to choose which defense 
he relied upon, and in case he did not so indicate, to strike 
out one of them, and there was:no error here. 

The second point in which error is alleged may, from 
the exceptions taken, be expressed thus: that the plaintiff 
below was allowed to prove upon trial that the construc- 
tion of a railroad across the land of the defendant would 
be of more benefit than damage thereto, excepting the 
value of the land actually appropriated by the. plaintiff, 
and in the Court in giving based thereon this instruction: 
“if the benefits to the land of the defendant are equal to 
the damages, then all that you should assess is the value 
of the land.” 


In the Constitution of Oregon is found this provision: 
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“ No person’s property shall be taken by any corporation, 
under authorify of law, without compensation being first 
made or secured, in such manner as may be prescribed by 
law.” [Sec. 4, Art. XI.] -Under this power the Legisla- 
ture enacted a Jaw relating to corporations, ahd among its 
provisions are these: After stating what corporations may 
do as to entering upon land, appropriating land, for track, 
for erecting building and improyements, laying track, ete., 
in the latter part of Sec. 24, p. 665, of the Code, there is 
this clause: “But no such appropriation of private prop- ` 
erty shall be made until compensation therefor be made 
to the owner thereof, irrespective of any increased value 
thereof, by reason of the proposed improvement by such 
corporation, in the manner hereinafter provided.’ The 
manner of assessing the damages is found under title III, 
p. 670, of the Code—and in case the corporation and the 
owner cannot agree upon the amount, the corporation may 
commence an action to estimate the damages; and section 
45, p. 671, designates what claims the owner may set up, 
viz: “the true value of the land in question, or the dam- 
age resulting from the appropriation thereof, or both.” 
From these provisions there can be no question as to the 
owner's right to recover the true value of the land appro- 
priated, and the respondent admits this. We think that 
section 24 is expressive of this: that the appropriation of 
the land cannot be had until compensation therefor be 
made—or, in the language of the Constitution, be secured 
to the owner, and that this compensation for such appro- 
priated land is to be made irrespective of any additional 
value which may be given to that designated strip of land 
by any buildings, track or other improvement which may 
be put thereon by the corporation. It does not mean that 
the compensation shall be irrespective of any additional 
value given to other lands of the same owner. The com- 
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pensation is secured by the award of the jury in view of 
the whole case, and by the judgment of the Gourt thereon. 
The issue was, we think, properly given to the jury bythe 
Court; that the damages are to consist of the value of the 
land appropriated, irrespective of any additional value, and 
then, if such appropriation injures the other land ‘of that 
owner, over and above the benefits and additional value 
given to those other lands by the improvement by the 
corporation, an additional amount is to be awarded sufti- 
cient to cover such excess of injury over benefit. In this 
question we think are involved fences, cattle guards, dis- 
advantage of crossings, and all points of inconvenience 
and expense. ` 


The main objection seems to be, that this is a compen- 
. sation which cannot be tendered or paid in advance of the 
improvement; but the allowance by a jury covers all 
these questions, and there ean be no damage to the other 
lands in case the company fails to build the road, forfeiting 
its charter, and letting the lands fall back to the original 
owuer, in which case he receives his land again and the 
damages paid. Our law does not require that either the 
corporation or the Jand owner shall build fences along the 
track; but we think that is one of the questions ‘involved 
in the issue submitted to the jury, and we can readily con- 
ceive of conditions of land, where the fencing of a track 
would neither be useful or ornamental, and totally un- 
necessary. 


` It would be proper to consider as damages received or 
secured this proposition: If by the locating of a railway 
the lands crossed by it are raised in value, a certain amount 
per acre, it would, under the construction of our Constitu- 
tion and laws, be unjust that the owner of such lands should 
claim and receive compensation for all the fences he may 
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or may not be forced to build, all cattle guards, all cross- 
ings, all inconvenience, and say to the company you have 
increased iny property by so many dollars per acre, but 
you shall not be entitled to offset that against these incon- 
veniences, and I will reap the benefit in þoth ways. Such 
is not our construction of the Jaw—sach is not the spirit of 
the law elsewhere found. Roads generally are laid out, and 
damages are given for the excess over and above result- 
ing benefits—and in other instances the operations of the 
law are in keeping with the decisions we here make, 
We think no error, was done here. 

The third point is; that the Court adjudged costs against 
appellant, which accrued after the tender by the respond- 
ent on the 22d of March—and we think this exception 
was well taken. Section 49, p. 671, of the Code, provides 
that all costs and disbursements of defendant shall be re- 
covered off the corporation, unless that corporation before 
commencing the action tender the defendant an amount 
greater or equal to that assessed by a jury, in which case 
the corporation shall recover its costs and disbursements 
off the defendant. The tender im this case was made on 
the day of trial, long after the commencement of the case, 
and no benefit under the Jaw accrued to the respondent. 
Section 511, General Laws, cited by counsel for respond- 


. ent, is applicable to cases generally—but the special law 


of corporations carries its special provision with it, which 
latter must govern. It was as though no tender had been 
made—and. we must modify the judgment by reversing 
that allowance of costs, etc., to respondent. In other re- 
spects the case stands affirmed. 


- 
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J, 5. FOLGER & WM. PEARSON, plaintiffs, 
vs. 
F. E. ROBINSON & WMF. HERNDON, defts. J 


The complaint in this case alleges that the plaintiffs are 
the owners of the real estate described therein, and that 
Mary’s River in its natural course flows through the same, 
and is not a navigable stream, and that plaintiffs are the 
owners of a dam and mill on said premises, which said 
mill has been used by, plaintiffs and their assignors for 
many years. 


That on the tst of January, 1869, the defendants put 
into the said stream, above plaintiffs dam, dnft-wood, 
` timber and logs, which floated down upon the dam and 
destroyed it, and made it useless; and that the mill was 
thereby rendered useless for about a month. 


There are other allegations in the complaint with a 
view to charging consequential damages; butthey are not 
material to the decision of the case in this Court. The 
answer denies every material allegation in the complaint, 
and then by way of new matter alleges that Mary’s river 
is a navigable stream, being made so by the actton of the 
Board of County Commissioners of Benton county about 
the year 1856, in pursuance of a general law of the then 
Territory of Oregon. 


- The answer also sets up as a defense that said stream 
has heen used for twenty years for the purpose of floating 
logs down the same, by the inhabitants of the country, 
without objection, and that therefore the public have ac- 
quired a right to navigate the same for that purpose by 
prescription. 
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To this answer the plaintifls demurred, and the Court 
sustained the demurrer, to those parts of answer which set 
up the right to navigate said stream under the authority 
acquired by the action of the Board of Commissieners of 
Benton county, and the right by prescription; to which 
ruling exception was,duly taken. The case then went to 
trial on the issues raised between the complaint and 
answer, and the question as to whether the stream was 
navigable,or not, was left to the jury, and the jury found a 
general verdict for the plaintiffs. 

The main questions for this Court to cousider are: 

Ist. Was the ruling on the demurrer correct? 

‘The allegation in the answer is “that said Mary’s river 
was duly declared navigable for the purpose of floating 
logs, by the Board of County Commissioners of the county 
of Benton, in pursuance of a general law,” &c.; “from said 
Metzger’s Mill (the mill in question) to the farm of Wm. 
Wood, in King’s Valley, in said county,’ &c.; “and said 
logs were floated on said stream within said points.” 


There is no allegation that by said declaration of navi- 
gability, defendants were authorized to float said logs over 
and past said dam; and the damage complained of is that 
the logs broke said dam, and thereby caused the injury 
complained of The night to float logs between certain 
points would not justify their doing damage at the ter- 


minus, 


The same reasoning would dispose of the other point, 
provided there was a right by prescription between the 
same points, for in the parts of the answer affected by the 
ruling on the demurrer, navigability is only claimed be~ 
tween Metzger’s mill and Woods’ farm; so we think the 
ruling on the demurrer can be sustained. 


But the view which we have taken of the case renders 
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these parts of the answer immaterial. We hold the law 
to be, that any stream in this State is navigable on whose 
waters logs or timber can be floated to market, and that 
they are public highways for that purpose, and that it is 
not necessary that they be-navigable the whole year for 
that purpose to constitute them such. If at high water, 
they can be used for floating timber, then they are navi- 
gable; and the question of their navigability is a question 
of fact to be determined as any other question of fact, by ` 
a jury. Š 

Any stream in which logs will gu by the force of the 
water, is navigable. Such is the rule in Maine, where 
small streams are used to great advantage in bringing logs 
from deep forests to places convenient for use:—Moor vs. 


, Veazie, 32’, Maine, 848; Treat vs. Lord, 42;, Maine, 552; 


see also, Brown vs. Scofield, 8 Barbour, S. C, R., 248. Such 
is now the settled law in those States that have adjudi- 
cated this question; andave think it the rule that best ac- 
cords with common sense and public convenience; for 
these rapid streams, penetrating deep into the mountains, 
are the only means by which timber can be brought from 
these rugged sections without great labor and expense, and 
-by their use large tracts‘ of timber, otherwise too remote 
or difficult of access, can be rendered of great value, as the 
country shall grow and timber hecome scarce. 


The question as to whether the Legislature has au- 
thority to declare a stream navigable is not material. 
There is no doubt bui the Legislature has the authority 
to regulate the navigation of these streams, and make pro- 
vision for passing dams and booms, and it will undoubtedly 
exercise its authority m this respect, as this matter shall 
assume more importance. ` 


As there is nothing before the Court in this case, ex- 
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cept the ruling of the Court on the demurrer tu the com- 
plaint, the Court does not have before it the merits of the 
ease to ascertain on what ground the verdict was found, or 
whether, in fact, the jury considered the question of the 
navigability of Mary's river, and we‘ are%not at liberty to 
go beyond the record; but I will here say that.if Mary's 
river is capable of floating logs from along its bank to the 


Willamette, or tō mills on its own banks, then it is a navi- 
gable stream. 


JAMES McDONALD, appellant, 
US, 
DAVID EVANS, respondent. 


APPEAL FROM DOUGLAS COUNTY. 


This action was commenced in the County Court of Douglas 
county, to recover the possession of certain personal property, 
viz: six head of cattle. The defendant recovered a judgment 
which was removed by appeal to the Circuit Court. “The com- 
plaint contains the usual allegations for such recovery. The 
answer controverted each of the allegations of the complaint, and 
allege that the defendant was the owner of said property, and in 
the prayer for relief, ‘asked for costs and disbursements, but 
neither claimed a return of the property, nor damages for the de- 
tention théréof. Upon trial the jury found that plaintiff was the 
owner of one of the cattle described in ‘the complaint, and that 
the same was of the value of $25. They also found that defend- 
ant was the owner of the other five head of said cattle, and that 
they were of the aggregate value .of $150. The court. rendered 
judgment in favor of the plaintiff for the possession of one of the 
cattle, and in favor of the'defendant for the others. The Court 
below awarded to the plaintiff costs and disbursements to the 
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amount of $25 and full costs to the defendant to be taxed by the 
Clerk. 


THAYER, J. . 


The only question here jg as to whether one or both of 
the parties is entitled to costs. Costs in every case are 
awarded by statute—at common law they weie not al- 
lowed. After a close examination of the statutes, we have 
not been able to find any authority in any case for award- 
ing costs to both parties. Had the plaintiff in this case 
’ proceeded only to recover the possession or value of his 
property, and not resorted to his provisional remedy, in 
that event, having recovered the possession of property of 
the value of $25 only, he would have been entitled to $25 . 
costs only, and the defendant would not have been entitled 
" toany costs whatever. The statute provides (p. 204, sec. 
259), that “in an action to recover the possession of per- 
sonal property, judgment for the plaintiff may be for the 
possession or‘value thereof, in case a delivery cannot be 
had, and damages for the detention thereof. If the prop- 
erty had been delivered to the plaintiff, and the defendant 
claim the return thereof, judgment for the defendant may 
be for a return of the property or the value thereof, ete.” 
Doubtless, under this provision, defendant could recover 
any portion of the property proved on the trial to be his, 
provided he claimed a return thereof in his answer. In 
this case he has made no such claim, and would be entitled 
to no such relief. In case, however, the plaintiff should 
retain the property after the termination of the action, de- 
fendant’s remedy would be by action on his part. [5 Denio, 
21.] By the revised statutes of New York, both parties 
under certain circumstances may recover costs in the same 
action [2 Denio, 190; 3 How., pr. 202;] butit will be seen 
that costa cannot be awarded in that State when the action 
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in its nature is entire; and in no event will they be allowed 
except under the provisions of the statute referred to. In 
justice the defendant in the case at bar might be entitled 
to costs; but, unfortunately for him, we have no statute 
which so permits, and this Court cannot degislate. Under 
our statutes costs are only allowed of course to the defend- 
ant when the plaintiff is not entitled to costs. [p. 287, sec. 
541.] In this cas@ plaintiff being entitled to costs, this 
defendant vannot be. 

In a similar casein Massachnaetts (5 Mass, R., 342) costs 
were allowed to both parties. This decision, however, 
must have been made under some peculiar provision of 
their statutes, as it could not have been made under any 
common law provision, for the reason before mentioned, 
‘that at common Jaw neither party was entitled to costs. 
[Bouvier’s Law Dic., title “Costs.” J 

Judgment reversed. 


T. CROSSMAN, respondent, 
8, 
HENRY LANDER, appellant, 


APPEAL FROM DOUGLAS COUNTY, 


Crossman brought this action to recover damages from Lander 
for an alleged trespass, averting that Lander entered upon re- 
spondent’s premises wrongfully, and removed therefrom a house. 
The appellant's answer, admitting the entry, denied its wrongful 
character and claimed property in the house, avcrring that he 
built the house upon premises to which these parties were con- 
testing claimants, under the land laws of the United States. The 
replication denied a contest and averred-that appellant never was 
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a claimant of those premises. Upon trial below, plmntiff had a 
verdict for $20. The Court gave judgment therefor, and for plain- 


‘tifs costs and disbursements in the sum of $40 70. Appellant 


claims that he was entitled to costs, ete., and that there was error 
in this respect. ars 
W. R. WILLIS, for appellant. 
-CHADWICK & WEBSTER, for respondent. 


Witsoy, J. 


The law applicable to this case, and under which each 
of these parties claims to be right, is found in-section 589, 
subdivision 1, of the code, “in an action for the recovery 
of the possession of real property, or where a claim of title 
or interest in real property, or right to the possession 
thereof, arises upon the pleadings or is certified by the 
Court ta have come in question upon the trial,” the plain- 
titt is entitled to costs. If a case exhibits either of these 
conditions the plaintiff recovers costs, and this carries 
proper disbursements. The single issue raised by appel- 
lant is that no claim of title or interest in real property or 
tight to the possession thereof arises in the pleadings. 
The answer admits an entry upon the premises, but denies 
that the same was wrongful, and the issue of the right to 
enter upon real estate is clearly made. The answer fùr- 
ther avers that the house in question was built upon the 
land by defendant at’a time when the two parties were 
conflicting claimants to the same parcel of land under the 
homestead Jaw. The reply puts this question of title to 
the land as conflicting claimants in direct issue, and carry- 
ing with that question all matters properly connected with 
the land. Whatever is annexed to the freehold is real 
estate, and a controversy concerning any such article in- 
volves a question of title under the code. ‘Title embraces 
the right to the possession, and everything but the mere 
naked po EsAN, [8 Barb., 569.] 
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If the defendant was not a conflicting claimant of the 
title to the land, then the claim he made to the house had 
no pretended existence, and was not even a shadow of one. 
So far as the pleadings show, the house in question must 
be supposed a part of the premises, and if defendant 
sought to make the question turn upon the quality of prop- 
erty, whether personal or real, the answer should have 
made a case showing that the building was one which did 
not belong to the premises as apartthereof. An outgoing 
tenant, by law, may remove certain buildings and appur- 
tenances, but to entitle him to a defense when sued in 
trespass for their removal he should show his right. Evi- 
dently there is nothing in the pleadings separating the ' 
house from the lands, but in reality a distinet setting up of 
a title to the house, and aright to enter upon another’s 
real estate; and a question, to some extent, of a title to 
the land itself Under a like law in New York, the Courts 
hold that such eases are within the section. (8 Bart., 569; 
6 Wend., 539.) 

We affirm the judgment below, 


G. A. PEASE, administrator of R. Moore, plaintiff, 
vs. 
JAMES K. KELLY et al, defendants. 
APPEAL FROM CLACKAMAS COUNTY. 


OPINION BY Borste, Cu. J. 

The complaint in substance alleges that Robert Moore, 
in his life time, in 1852, sold and conveyed by deed to 
Daniel H. Furguson a tract of land, and water privilege at 
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the Willamette Falls, for fifty thousand dollars, of which 

sum forty-five thousand remained unpaid, and a note for 

that amount was taken by Moore, secured by mortgage on 

the premises. In eighteen hundred and fifty-three Fergu- 

son sold the premises, subject to the mortgage, to the 

- Willamette Falls Company, who made extensive improve- 

ments theron, and failed, leaving their work subject to the 

Hens of mechanics and material men, in addition to the ` 
incumbrance of this mortgage. In 1854 Moore assigned 

this note and mortgage, by written assignment to O. C. 

Pratt, to secure the payment of a sum of money leaned - 
by Pratt to Moore. In 1855 Pratt assigned, by written 

assignment, to Leander Holmes, and at the same time 

Moore executed a second’ assignment of the note and mort-. 
. gage to Holmes, but, at the same time, and as a part of 

the same transaction, took back an agreement from 

Holmes to pay him (Moore) certain sums of money, and 

especially $9,000 which was to be secured to Moore by a 

new mortgage on the land in question, so soon as Holmes 

should get the legal title and discharge the premises from 

certain mechanics liens, which were’ pending against the 

property, amounting to about $9,000. 


It seems that Moore, wishing to raise money, borrowed 
of Pratt $10,000, and Pratt took the $45,000 note and 
mortgage of Ferguson as collateral security. When this. 
loan of $10,000 had amounted to about $14,000 Pratt and 
Moore sold the note and mortgage to Holmes, he paying 
Pratt $14,000 and Moore $4,000, certain, and $9,000 in 
ease he is not compelled to pay the liens on the premises 
of $9,000; this makes the whole sum paid, for the note 
andtmortgage of $45,000, $27,000, and this seems to have 
been an absolute transfer of all Moore’s interest in this 
note and mortgage. It is claimed in this suit that this 
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$9,000 was a part. of the original purchase price agreed to 
be paid to Moore by Ferguson, and that the vendor's lien 
upon the same has never been removed, and can be en- 
forced against the land. And this is the ‘question to be 
decided ın this case. , ¢ 

In this cage Moore took a note and security on-the land 
for the purchase money. A mortgage is a more certain 
and definite security than a vendor's lien. The lien ex- 
ists if there is no higher security; but we think that the ` 
taking a mortgage which is an open and public lien, isa 
waiver of the vendor’s lien, and we think that both liens 
cannot exist at the same time. And such seems to be the 
well established doctrine of the cases. [Brown vs. Gil- 
man, 4 Wheat., 255; Fish vs. Howland, Ist Paige, 180; 
Hunt vs. Waterman, 12th Cal., 30; Camden vs. Vail, 23d 
Cal., 633; 1st Leading Casesin Equity, 365; 27th DL, 422.] 

This view of this matter necessarily disposes of all the 
questions in the case, and it will not be necessary in dis- 
posing of the case to consider the numerous other points 
which were discussed on the argument. ` 

The judgment will be reversed. 


PETER A. WEISE, appellant, 


Us. 


SAMUEL SMITH, respondent. 2 


The complaint in this action alleges in substance that Peter A. 
‘Weise, the plaintiff, is the owner of the land situated at the 
mouth of the Taalitan river, upon the southerly side thereof, and 
that Samuel Smith, the defendant, placed a boom across the river 
near its mouth, made the boom fast upén the land of the appel- 
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lant and kept it across said river, to the damage of the plaintt® 
in the sum of five hundred dollars. 

The answer sets up, in substance, that the respondent was en- 
gaged in the business of floating saw-logs in the Tualatin river 
from points on the said river above plaintifi’s land to the saw- 
mills that are in the Willamette river in the vicinity of Oregon 
City. 

That the Tualatin, although a navigable river for the purpose 
of rafting saw-logs, cannot be used for that purpose without plac- 
ing a boom where respondent's boom was placed. 

That placing said boom there was necessary, and that the de- 
fendant had a right so to place it. 

That it was so placed for public use, free of charge; that the 
public had a right to use the river for the floating of logs. 

The evidence disclosed that the Tualatin river immediately 
above its confluence with the Willamette river, that being where 
the boom was placed, was for a short distance navigable for large 
vessels; and from a point two or three miles above the place of 
the boom it was navigable for small steamboats up the stream à 
distance of twenty-five or thirty miles; that although for a space 
of two or three miles immediately above where the boom was 
placed the river is not otherwise navigable, yet saw-logs can be 
conveniently and profitably floated the whole distance from the 
highest point of navigation down the Tualatin and into the Wil- 
lamette river. ; 

But owing to the situation of the confluence of these rivers, 
which is a short distance above the Willamette falls, unless a 
boom is so placed as to retain the saw-logs on their reaching the 
mouth of the Tualitan, the logs would necessarily be swept over 
the falls by the current of the Willamette river, and thus lost. 


It had been a practice of people who were engaged in trans- 
porting logs down that river to detain the logs by means of such 
a boom. While receiving logs into the boom, its upper end was 
attached to a small islandin the Tualatin, the property of the 
plaintiff, from which the line of boom passed down the Tualatin 
to its mouth and into the waters of the Willamette, the lower 
end curving south and being made fast to the bank of the Wil- 
lamette south of the mouth of the Tualatin. When thus used, 
the line of boom intercepted the most convenient course of the 
plaintiff's skiff, in which he was accustomed to pass to and from 
Oregon City, his ordinary market place. 
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The boom was so constructed, that, when not receiving but 
merely retaining logs, the upper end could be detached from. the 
island and made fast to the south bank of the Tualatin in such a 
manner as not to leave the boom in the way of plaintiff's skim. 
On the occasion complained of, the defendant hgving attached the 
boom to the island, it remained in that condition about —— days. 

There was evidence tending to show that during that time high 
waiter rendered it impracticable to make the change and remove 


-the boom out of plaintiff's way, 


Judgment was rendered in favor of the defendant, and the 
plaintiff appeals, assigning as error— 

Ist. Admitting evidence to show that plaintiff had previously 
permitted booms to be placed and used in the same manner with- 
out objection. 

2d. In instructing the jury that if the Tualatin was adapted 
to floating logs, and a boom. was necessary for that purpose, the 
plaintiff's right was subrogated to a reasonable use by the public. 

3d, In permitting the jury to determine whether the boom was 
extended an unreasonable time. 

WAIT & KELLY, for the appellant. 


JOHNSON & McCOWN, for the respondent. 


Upton, J. i 

It is conceded in the argument that to some extent, or 
for some purposes, the Tualatin river is a navigable stream 
from its mouth to many miles above the place in question. 
Atthe point ofthe alleged trespass, ora short distance above 
it, the riveris not navigable for boats; but for the whole dis- 
tance the stream is available as a means of conveyance for 
suw-logs. One of the circumstances set up by the plain- 
tiff as a basis for additional] damages is, that immediately 
at the place where the boom was stretched the plaintiff 
had occasion to navigate the river with his skiff, and that 
by the alleged wrongful acts of the defendant that naviga- 
tion was interrupted. 


The chief inquiry and point in issue touches the relation 
and liabilities existing between riparian proprietors and 
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persons using the stream for purposes connected with nav- l 
igation, : 

It is necessary to consider how far the principles and 
rules that have been applied to affairs pertaining to the 
navigation of tide waters_.and large streams capable of 
floating ships of commerce are to be applied to streams 
like the one under consideration. 

While it is conceded by the appellant that the Tualatin 
river is toa certain extent navigable, it is claimed that it is 
“a fresh water stream above the ebb and flow of the tide,” 
and hence the rules applicable to arms of the sea and 
great rivers where the tide ebbs and flows are not appli- 
cable. 

It may be considered the settled law of the United 
States that so much of the doctrine of the common law of 
England as mado the ebb and flow of the tide a test of 
navigability, is not now applicable in the United States. 
On the contrary, the maxim of Lord Mansfield out of the 
fact arises the right, is applied by the Courts of this coun- 
try. [Morgan vs. King, 85 N. Y., 454; Jones vs. Petti- 
bone, 2 Wis., 308.4 

It is held more rational to determine the question of 
navigability or unnavigability of a stream, from the fact 
of navigation or otherwise, than from a circumstance 
which may or may not be conclusive evidence of its nayi- 
gability. [People vs. Canal Appraisers, 338 N. Y. 472.] 

The case just cited isa very full and thorough exposi- 
tion of the test of navigability. And it is more than in- 
ferable from the reasoning in that case, and in the numer- 
ous American cases there cited, that if a stream is in fact 
capable, in its natural condition, of being profitably used 
for any kind of navigation, its use is to that extent sub- 
jected to the general rules of law relating to navigation 
applicable to the circumstances of the case. 
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The large amount of lumbering busmess done in the 


' State of Maine has led the Courts of that State to give 


this subject great considevation, and they hold to the same 
doctrines that are announced in the case last cited. 

A stream, which in its natural condition is capable ot 
being commonly and generally useful for floating boats, 
rafts or logs, for any useful purpose of agriculture or trade, 
though it be private property and not strictly navigable, is 
subject to the public use ag a passage-way. -[Brown vs. ` 
Chadbourne, 81st Maine; Treat vs. Lord, 42d Maine.] 

“Though the adaptation of the stream to such use may 
not be continuous at all seasons and in all its conditions, 
yet the public right attaches and may be exercised when- 
ever opportunities oecur,’’—Zd. 

“When a stream is inherently and in its nature capable 
of being used for the purposes of commerce, for the float- 
ing of vessels, boats, rafts or logs, the publie easement ex- 
ists, notwithstanding it may be necessary for persons float- 
ing logs thereon to-use its banks.’’—Jd. i 

“The Penobscot river above the tide is not a navigable 
stream, technically speaking, although a highway floatable 
for boats, rafts or logs, and as such subject to the public 
use.’ [Veazie vs. Dwinel, 50 Maine, 479.] 


«No person has a right to permanently obstruct the 
channel of such stream by a boom across it, though he 
may do so temporarily, if necessary, for the useful naviga- 
tion of the stream.” [Davis vs. Winslow, 51 Maine. | 

The Court in this case remarks: “What is reasonable 
use, or due use, depends in every case on the subject mat- 
terto which the case is to be applied, and the circumstances 
attending the subject matter at the time.” - 


Every person has an undoubted right to use a public 
highway, whether upon land or water, for all legitimate 
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purposes of trade and transportation; and if in doing so, 
while in the exercise of ordinary care, he necessarily and un- 
avoidably impede or obstruct anothertemporarily, he docs 
not thereby become a wrong doer; hisacts are not illegal, 
and he creates no nuisance. for which an ‘action can be 
maintained, N 

If we concede the correctness of the reasoning in the 
above cases, it follows that upon “a stream capable of be- 
ing commonly and generally useful for floating boats, rafts 
or logs, for any useful purpose,” and consequently “subject 
to the public use as a passage-way,’’ the persons lawfully 
using it can invoke in their favor all general rules of navi- 
gation that are in the nature of things applicable to the 
particular circumstances and kind of navigation. 

Ilow far, then, niay one who hasan undoubted right to 
navigate the stream, meddle with or touch upon the bank 
of the stream which is private property? Whatever right‘ 
he has is founded upon accessity, If he has a right to 
meddle with the bank, it is only an, incidental one. Al- 
though the riparian owner has an absolute right to enjoy 
his land in all proper ways, the adverse party has an abso- 
lute right, as one of the public, to navigate the stream, 
Neither one can justly deprive the other of his rights. 


If the riparian proprietor could deny the navigator the 
right to come to land, in a case where the business of nav- 
igating could not be performed without the privilege of 
landing, he could deny all use of the stream. 


He would thus overturn all that was contended for and 
adjudged in the cases above cited. 


While it is beyond question that the riparian owner is 
entitled to be protected from any unnecessary intrusion on 
his premises, it is equally certain that we cannot, solely for 
the maintenance of an abstract right or an exclusive 
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possession, deny to the public the right uf navigation. He 
takes his title subject to this right vested in the public. If 
there had been no necessity for fastening the boom to the 
plaintiff’s land, the act of fastening it would have been a 
trespass for which the plaintiff ought to recover nominal 
damages at least. But if the act was necessary, in order 
to enable the plaintiff to exercise a right of navigation, 
no cause of action would Jie for a bare intrusion that 
worked no apprisable damages. Whether the necessity 
existed was a question for the jury. 

It was said in argument: “The respondent claims the 
right to obstruct the river as a publie right.” I think this 
was stating the respondent’s claim too strongly. He 
claimed the right to attach his boom as a public right, 
and as necessary in order to use the stream, 

And the boom if kept attached too long became an ob- 
straction; but he sought to excuse his act of leaving the 
boom attached a considerable time, upon the plea that an 
unexpected rise of water rendered it impossible to detach 
it sooner. 

If he had a right to extend the boom to catch the logs, 
he of course had a right to keep it extended a reasonable 
time for that purpose. 

The question—what was a reasonable time for the re- 
moval of the boom?—was a question of fact, aud was prop- 
erly left to the jury. 

The record does not disclose that the plaintiff was in- 
jured by admitting proof that the plaintiff permitted 
booms to be placed on his land on previous occasions; for 
aught that appears by the record, it may have been 
properly offered in mitigation of damages. 

The judgment of the Circuit Court should be affirmed, 
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BRIDGET BRINEY, respondent, ) 
vs. 
LEWIS M. STARR, appellant. 


APPEAL FROM MULTNOMAH COUNTY. 


1. Inorder to perfect an appeal, the notice of appeal, on its 
filing, must be accompanied by proof of service im the form of an 
indorsement thereon. ; 

2. A subsequent making, or amendment of such proof could 
only be done by leave first obtained from the court below. 

Respondent obtained a judgment below for seven thousand 
four hundred dollars, on the 28th day of June, 1870. On the 2d 
day of July following, a notice of appeal was filed with the Clerk 

«= Of the Circuit Court, but no proof of service thereof was made, 
nor was any indorsement of service placed on said notice. On 
the 8d day of September, 1870, one of the attorneys for the appel- 
lant made an affidavit of the fact, that on the 2d day of July, 

* 1870, he served the notice of appeal herein on J. C. Moreland, one 
of respondent’s attorneys, and attached that affidavit to the no- 
tice. Respondent’s attorneys filed counter affidavits denying 
any such service, and filed a motion based, thereon for dismissal 
of appeal. 

MORELAND & WILSON for the motion. - 

THAYER & LOGAN against. 


Prim, Q. J. 


Subdivision one of section 527, p. 280, of the Code, pro- 
vides that “the appellant shall cause a notice to be servel 
on the adverse party, and file the original, with the proof 
of service endorsed thereon, with the Clerk whore the 
judgment, &e., is entered.’ Subdivision five of same sec- 
tion, declares that “an appeal shall be taken by serving 
‘and filing the notice of appeal within sixty days from the 
entry of the judgment,” &e. 
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These parts of that section indicate that the notice of 
appeal, on its filing, must be accompanied by the proof of 
service in the shape of an indorsement thereon. In case 
an amendment is desired, or further time required to per- 
fect the appeal, we have held it necessary to apply vo the 
court below for such grant or permission. In no eyent 
could an attorney, without such leave, by his act change 
the legal effect of a paper then on the files. In this case 
the time within which an appeal must be taken had ex- 
pired before any service appeared upon the papers; and 
we hold that without any leave obtained below, the act ot 
the attorney was unauthorized, and of no effect; and, no 
proof of proper service existing, the appeal is dismissed. 


ROBERT BROWN, appellant, 
Us. 
A. B. MOORE & D. M. FRENCH, respondents. 


APPEAL FROM THE CIRCUIT COURT FOR WASCO COUNTY. 


This action was based upon an undertaking entered into ina 
civil action to procure a writ of attachment. 

The complaint charges that the attachment was unlawfully is- 
sued, and unlawfully levied upon about 100 bushels of oats, 100 
bushels of wheat, 800 bushels of barley and ten tons of hay, one- 
half of which belonged to plaintiff; thatthe property was de- 
tained, specifying the time, and the plaintiff was damaged there- 
by $220 00. 

Several grounds for special damages are set forth, two of which 
are stated as follows: Shortly before the said levy, the plaintiff 
made an agreement with Robins and Weaver to deliver to them 
at Camp Watson, between 10,000 and 12,000 pounds of said grain, 
at four dollars per hundred pounds, in coin, whieh would have 
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yielded, after deducting freight, $2 10 per hundred; that after 
said attachment was discharged, the said plaintiff sold said grain 
for $1 623 per hundred, the highest price he could obtain for the 
same, and thereby sustained loss ın the sum of $52 25, 

That by means of the said plaintiff being deprived from freight- 
ing the said 10,000 or 12,000-lbs. of grain to Camp Watson, for 
Robbins and Weaver, according to the said contract made with 
them, the said plaintiff sustained great loss and damage, to-wit: 
damage an the sum of $100 00 

On these points the answer is asfollows: The price of grain, 
when the plaintiff pretends to have sold his to Robbins and 
Weaver, was about two cents per pound and no more, and the 
amount agreed upon for the delivery of grain at Camp Watson 
would not allow more than two cents per pound for the grain. 

Defendants deny that plaintiff had contracted his barley to 
said Robbins and Weaver. 

The defendants deny that the plaintiff necessarily lost any 
time on account of said attachment. 

On the trial, O. W. Weaver, a witness, testified thatin July, 
1868, the plaintiffcontracted with Robbins and Weaver to deliver 
to them at Camp Watson, 130 miles distant, one hundred bushels 
of oats, at four cents, in coin, per pound; and that there was also 
an understanding between the contracting parties that if the 
United States Quartermaster would receive from Robbins and 
Weaver, barley (upon a contract where Robbins and Weaver had 
undertaken to furnish oats), in that case, Weaver would receive 
from the plaintiff all the barley which plainiift had raised, at 
four cents per pound, and that it was afterwards ascei tained that 
Robbins and Weaver would have leceived plaintiff’s barley at 
four cents per pound. 


On motion of defendant’s counsel this evidence was withdrawn 
from the consideration of the jury. 


The plaintiff offercd tio prove that he could have earned from 
five to seven dollars per day by hauling the grain in question to 
Camp Watson, and that it would have taken him about a month 
and eight or ten days to haul it. 


The Court refused to admit the evidence. 


The Judge instructed the jury that the plaintif was not en- 
titled to special damages because of his alleged contract with 
Robbins and Weaver; nor for loss of profits, or supposed profits 


254 > SUPREME COURT DECISIONS. 


aee ee 


m matnni a 


ee 


that he might have made in carrying the grain to Camp Watson. 
The plaintiff had a verdict and judgment for $40 50-100. 
KELLY and REED for the appellant. 
OQ. HUMASON for the respondent. 


M Sunma vate sere earner 


Uptoy, J. oF 

The plaintiff appeals from a verdict and judgment in 
his favor for an amount less than that claimed by him, and 
assigns as error: 

1st. The ruling out of evidence in relation to the de- 
livery of barley at Camp Watson; 

2d, Ruling out the plaintiff’s testimony concerning the 
profits he could have made by hauling the barley to Camp 
Watson; 

3d and 4th. In instructing the jury on the same points. 

The first and third assignments of error present but one 
point. 

Without examining the question whether the facts 
stated in the pleading in regard to the contract for the de- 
livery of barley, and its non-fulfillment, are a sufficient 
foundation for special damages, it seems from the record 
that the evidence that was rejected did not correspond 
with the allegations of the complaint. ‘The allegation was 
that the plaintiff had actually contracted to deliver the 
grain; but the rejected evidence was that he hada con- 
ditional promise—a promise that upon a certain contin- 
gency the buyers would consent to take the grain,-and 
that that contingency afterwards occurred. 

If the evidence would have laid a sufficient foundation 
for the special damages, it was within the discretion of 
the Court to disregard the variance between the allega- 
tion and the proof.—[Ss. 94 and 95 of the Code]. 


But nothing short of an abuse of the discretion could be 
assigned as error on appeal; besides, itis not clear that 
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the facts offered in evidence would make a case for special 
damages. i 


The second and fourth assignments of error relate to the 
special damages arising out of the loss of the business of 
hauling. as 

The pleading is fatally defective upon this point. Itis 
not shown that the plaintiff was thrown out of employ- 
ment, or that the five or seven dollars per day that he 
could have earned with his team*in the business of haul- 
ing was any more than he could have earned at other busi- 
ness. The allegations on this point, if true, do not show 
that he was specially damaged in this particular.—[], 
Chitty P1., ss. 395, 398, 399]. , 

The judgment of the Court below should be affirmed. 


JOSHUA B. POOL ] 
tS. E 
WM. G. BUFFUM. | 


The matter controverted in this case was submitted to the Cur- 
cuit Court for determination without action, under section 254 of 
the practice act, by a statement in writing containing the facts. 

The case stated by the parties shows that James R. Pool, a 
brother of said Joshua B. Pool, a resident of Jackson county, in 
this State, died ın California, Oct. 28, 1868, leaving both real and 
personal property in this State. That afterwards, an instrument 
was admitted to probate in Jackson county, as the last will and 
testament of the said James R. Pool, a copy of which is given. 

It is attested as follows: ¢ 

“Tn witness whereof I have hereunto set my hand and seal, thìd 
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third day of August, in the year of our Lord, one thousand, eight 
hundred and fifty-sight. 


JAMES R. a o Oe 
mark. 


NELSON WALLING, residence, Polk county, O.T. 

THOMAS B, JACKSON, residence, Yamhill county, O. T. 

The case stated shows that the name of James R.'Pool, was 
placed at the bottom of said instrument by Thomas B. Jackson, 
one of the subscribing witnesses above named, and the mark in 
said name was made by James R. himself. 

The question submitted was whether the facts thus stated show 
a good execution of the instru ment as the last will and 
testament of James R. Pool, deceased. 


B. F. DOWELL and O. JACOBS, for the appellant. 

J. D. FAY and LANSING STOUT, for the respondent. 
UPTON; J. ; ' 

This appeal presents the question whether the instru- 
ment under consideration is valid as a will, notwith- 
standing the subseribing witness who wroté the decedent's 
name, did not state in writing that he subscribed the tes- 
tator’s name at his request. 

Section + of the Act, (Code, p. 936), provides: “Every 
will shall be in writing, signed by the testator, or by some 
other person under his direction, in his presence,’ “and 
shall be attested by two or more competent witneses, sub- 
scribing their names to the will in the presence of the 
the testator.’ 

Section 5 provides that “every person who shall sign 
the testator’s name to any will by his direction, shall sub- 
scribe his own name as a witness to such will, and state 
that he subscribed the testator’s name at his request.” 

It does not appear by the case presented that the wit- 
ness, Jackson, stated that he subscribed the testator’s 
name at his request, nor whether he signed it “by his qi- 
réction.”’ 


s 
The case of St. Louis Hospital Association vs, Williams, 
t 
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administrator, (19 Mo., 609), is cited in opposition to the 
“validity of the instrument. The statute of that State is 
identical in language with sections 4 and 5 above set out, 
and it was said in the course of the argument, that our act 
concerning wills was copied from a statute of Missouri. 
Decisions of other State Courts upon satutes in terms 
identical with our own are of great assistance in construing 
the language used, whenever there is ambiguity in its 
meaning. s 


In that case, Scott, J., who delivered the opinion, says: 


“The essential words of our act correspond with those 
of the statute, (29 Chas, 11), which relates to wills, the 
received construction of which is that a mark 1s a sufficient 
signing, and that, notwithstanding the testator was able to 
write, (1 Jarman, 69). But when a will is authenticated 
apparently, both by a mark and the name of the testator, 
our statute makes it material to ascertain whether tlic 
tastator’s name was put to the will by his direction. It is 
not necessary there should be an express direction. A 
‘direction may be proved by circumstances. The finding 
of the Court is silent as to this material fact. It either 
did or did not exist. The judgment of the Court, (being 
for the will), would warrant the inference that in its 
mind there was no direction of the testator’s to put his 
name to the will, or in other words, that the act was un- 
authorized. We are of opinion that the conclusion should 
have been drawn from the facts existing, whether the act 
of signing the testator’s name was authorized by him or 
not. It should have been found one way or the other by 
the Court trying the cause. 


“Tn reviewing the law of a case, on the facts found, it 
is not the province of this Court, from one or more facts 
as found, to deduce the existence of another fact. 


ome oe ee HN 


258 SUPREME COURT DECISIONS. 


This judgment must then be reversed in order that it may 
þe found whether the name of the testator was written to 
his will by his direction.” 

In that case, the particular error committed by the Court 
below, was a failure to find upon a question of fact. ‘That 
Court heard the evidence, and was required by law to find 
the tacts from the evidence; and in failing to do so, the 
Circuit Court committed an errror—it was held—for which 
the case was sent back for a new trial. 

In the case before us, the parties stated the facts in 
writing. The Court below had no occasion to weigh evi- 
dence or find conclusions of fact, and could not commit 
the error for which the judgment in that case was set 
aside. 

That case affirms these two important positions: 

1st. When the testator attests a will by his mark, it is 
a sufficient signing, and is a valid mode of executing a 
will. , 

2d. Itis not necessary for the subscribing witness to 
state that he subscribed the testator’s name at his request, 

unless he signed it to the will by the testator’s direction. 


The case above noted, and that of Northcutt vs. North- 
eutt, (20 Mo., 265), are relied upon as decisive against the 
validity of the will in this case, but the latter is entirely 
consistent with the former, and places the necessity of the 
«statement upon the statutory requisition, making it de- 
pend upon the fact that the signing was “by the testator's 
direction.””’ 

Tn this case itis admitted that the decedent made his’ 
mark, that is, according to those cases, he signed the will 
in the presence of the two subscribing witnesses. 

This, then, is a good execution of the will according to 
the opinion delivered by Scott, J., unless it has been ren- 
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dered null by the ineffectual attempt of one of the sub- 
scribing witnesses to make the act still more formal and 
conclusive. 

The case stated shows that the witness, Jackson, placed 
the name of the testator at the bottom of the will, but 
does not show whether the act was done by the testator’s 
direction. 

According to the cases cited by the appellant, if it was 
not done by the testator’s direction, it was not necessary 
for Jackson to “state that he subscribed the testator’s 
name.”? 

The facts here stated disclose acts done sufficient of 
themselves to make a valid will if notimpaired or vitiated 
by other circumstances occurring at the time. And the 
case leaves an uncertainty whether or not such circum- 
stances existed, or such other acts were done as to render 
those that otherwise would have been sufficient, ineffectual 
to carry out the known and admitted intention of the 
testator. . 

A technical right, when pertectly established, is as much 
entitled to protection as any other right. It is entitled to 
the protection of the law, or the right ceases to be a right. 

It is a duty of a Court to respect the rules of positive 
law, whether technical or otherwise; but it is a.distin- 
guishing feature of a technical right that itinvokes no im- 
plications in its favor. 

It is therefore altogether just and proper to require that 
one who rests his cases upon a pure technicality, should 
himself be technically correct, and be fortified against 
similar claims. 

In construing contracts or wills, effect should be givento 
the intention of the parties when ascertained, if it is pos- 
sible to do so without doing violence to positive law. 

The question here is whether the Circuit Court com- 
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mitted an error in upholding the instrument in question as 
A last will and testament. 

The case stated omits one fact which i in the case first 
above cited was deemed material. Without that fact— 
tuat is, without being informed whether writing the testa- 
tor’s name was or was not done by his direction—it is not 
possible to say whether it was or was not the duty of the’ 
writer to do more than was done. i 

It is not before us to say how the case would stand if 
issue were joined, and the witness, Jackson, was offered to 
show that the decedent did make his mark, or did direct 


“the witness to write his name. The admissability of the 


evidence would present a véry different question from the 
-one before us. i 

Tt is admitted that the decedent did make his mark, 
there is no question of admissability of the evidence to 


-prove the execution. 


It is evident from the case as stated that the decedent 
sought to execute the instrument as his will. If the de- 
cedent affixed his mark to the paper, it is a signing with- 
in the meaning of the statute as construed in cases from 
Missouri, without his name being written at the place of 
signing. 

For aught that appears in this case, the writing of the 
name of the decedent by the subscribing witness, may 
have been done waile the will was being executed, or it 
may have been an independent or seperate act, done after 
Hie instrament was complete. 


“ Tt.may have been done at the decedent’s request, or it 


may have been done officiously under an erroneous im- 
pression that such a writing was a necessary formality, 


“and without any direction from the decedent. 


If done åt the time of making the mark, and under de- 
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cedent’s direction, it would be a question not touched by 
any of the cases cited, whether an act that. amounted to a 
signing would lose its efficacy, by a repeated. signing, 
without the annotation required. 

If done without any direction from the decedent the 
want of the notation would not vitiate the decedent’s acts. 


If we are to hold that every one who writes the testa- 
tor’s name, by the testator’s request, is literally within the 
statute, we include every ease where the testator takes no 
part, physically, in the act; cases where he makes his 
mark and another writes his name, and a class of cases 
where the party subscribing writes his name in a language 
or by means of an, alphabet not in general use in the 
country where the act is done, and some other person 
writes the name in the ordinary alphabet, by way of expla- 
nation or interpretation of the characters used in the sig- 
nature. In such a case the writing of the name, though 
perhaps convénient, is not necessary to the validity of the 
will, and its being done scarcely raises an inference 
whether or not it was done by the direction of the testator 
or party signing. 

If one should make a last will subscribing his name in 
full, and another, without his request, should write the de- 
cedent’s name again upon the instrument, for any reason, 
either because the name was in an alphabet not in com- 
mon use, or that through sickness or for other cause, the 
name was so obscurely written as to make ‘some explana- 
tion desirable, it would not be a ease within the provision 
of the statute. 


Ño in this case, if the mark is a signing, and it is un- 
known whether the name was written at the same time, 
or after the occasion when the mark was made; if it is 
also unknown whether it was done under the direction of 
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the decedent, what presumption ia to be indulged, orwhat 
is the duty of the Court in the absence of any legal pre- 
sumption. 

Shall a Court, without proof, assume that the writing of 
the name was done at the particular time, or under dece- 
dent’s direction, when it is obvious to the Court, from the 
agreed case here stated, that such assumption will defeat 
the intent of the decedent? 

If we assume that the decedent knew the Jaw, we must 
see that he had no reason to give such direction. And if 
the subscribing witness knew the-law, he either received - 
no such direction or he neglected his duty, and was guilty 
of a wrong in not noting the fact that “he subscribed the 
testator’s name at his request.” i 

When one makes his mark, snd another at his request 
writes the name, which one signs? 

If making one’s mark is a signing within the law, it 
may be doubted whether the writing the name by 
another at the same time is a signing within the meaning 
of the statute. But it is not necessary to pass upon that 
question. 

Tt does not appear from the case stated that the witness, 
Jackson, wrote or signed the testator’s name by his direc- 
tion; and it does appear that the testator himself made 
his mark, which is a signing according to the authorities 
cited by the appellant. 

There is enough in the case stated to justify the Cireuit - 
Court in sustaining the will. 

An appeal error will not be presumed, but must affirma- 
tively appear by the record. . i 

The decision of the Circuit Court should be affirmed. _ 
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ROBERT McCALLA, plaintiff, 
vs. 


MULTNOMAH COUNTY, defendant. 


Boiss, J. 

The plaintiff in this action seeks to recover damages re- 
ceived by the minor son of! the plaintiff, caused by said 
minor having fallen through a bridge on a county road, 
within said county of Multnomah. The complaint alleges 
that the said bridge belonged to the county, and that the 
same was out of repair through the negligence of the 
county, and in consequence of such negligence said child 
‘became injured. 

The defendant moved for a non-suit, on the ground 
that under our State laws there is no liability attaching to 
a county for injuries sustained by individuals from defects 
in roads and bridges. The Court overruled said motion 
for amon-suit, and the case was tried by a jury and dam- 
ages recovered by the plaintiff. 

The question presented to this Court for determination 
is, Are the counties in this State liable for injuries to per- 
sons occuring by reason of bridges on county roads being 
out of repair? 

This question must depend on the construction df our 
statutes on this subject. Itis provided [St., p. 856, s. 1], 
“that all county roads shall be under the supervision of 
the County Court” of the county in which such road is 
situated. Itis the duty of the County Court to appoint 
Supervisors in each road district; and the County Court 
also has power to remove Supervisors on failure to per- 
torm their duties, and they are made responsible tp the 
cərh, aad ara the ageats of the county.—[see St., 868, s. 
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19}. On failure to perform his duty, a Supervisor is liable 
to an action by the county, for the use of the county; and 
being an agent of the county, and acting under its au- 
thority and direction, we think the county would be liable 
for his negligence in not repairing a bridgé, provided there 
is any liability in such cases, : 

It is contended that at common Jaw there would be no 
such liability, and that a person injured by a bridge out of 
repair has no remedy, however clearly it be shown to 
have been occasioned by the negligence of the Road Su- 
pervisor. This may be true at common law, but the 
Statute of this State, page 235, sec. 347, provides: “An 
action may be maintained against a county, or other of the 
public corporations mentioned in section 346, either upon 
a contract made by such county, or other public corpora- 
tion in its corporate character, and within the scope of its 
authority, or for an injury to the rights of the plaintiff aris- 
ing from some act or omission of such county or other 
public corporation.”’ f 

We think that when the county erects a bridge on a 
public highway, to be used for travel, they are responsible 
under this statute for negligence in allowing the same to 
be out of repair, whereby injury accrues to any person 
traveling over it, who is himself not guilty of negligence. 
What would be negligence in the county, or in the party 
injured, are questions for a jury, to be determined in each 
particular case, and in this case they were found for the 
plaintiff. i 
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JAMES ANDERSON, respondent, 
vs. | 
T. J. BAXTER, appellant, 
APPEAL FROM MARION COUNTY. 


' This Court has already at this term decided that a suit 
by a mortgage to toreclose a mortgage upon real estate 
must be commenced within ten yeass after its maturity. 
The Court holds that such suit is not for “the determina- 
tion of any right or claim to, or interest in real property ;”’ 
that a mortgage creates no right to or interest in the land 
mortgaged; that it is only a lien thereon, similar in char- 
acter to the lien created by judgment generally. A re- 
hearing of the case has been granted to consider more 
particularly another question raised which, by some inad- 
vertance, wag not fully considered upon the former hear- 
ing: and that is whether the time, where a mortgagor has 
departed from the State and resides out of it, shall be 
deemed a part of the period of limitation. 


Section 374, page 244, Civil Code, provides that “a suit 
shall only be commenced within the time limited to com- 
mence an action, as provided by title 2, chapter 1, Civil 
Code; and itis by reason of the statute last referred to 
that said period of limitation was determined on, the mort- 
gage being a sealed instrument, and ten years being the 
time limited in which to commence an action on such in- 
strument. The counsel for the respondent claims that as 
a result of the decision already made herein the Court 
must necessarily hold that section 16, on page 143, Civil 
Code, applies to the suit at bar, and consequently that the 
time of absence of the mortgagor in this case should not 
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be taken as a part of the ten years limitation. The ques- 
tion depends upon the construction placed upon the statute 
mentioned. We can attach but little importance to the 
provision in section 874, “that suit shall only be com- 
menced within the time limited to commence an action,” 
ete., as it is only declaratory of what the law would have 
been if omitted. Courts of equity are governed by the 
same rules of limitation, as to the commencement of suits, 
that Courts of law are, whether made applicable by statute 
or not; “thus, although the statute of limitations are in 
terms applicable to Courts of law only, yet equity by 
analogy acts upon them, and refuses relief under like cir- 
cumstances.” [SeeSec. 64,.A.3,Story’sEJ.P.] The real 
‘inquiry is how far is the provision of statute limiting the 
time of commencement of an action applicable to this 
case. It will be seen that the relief claimed herein, and 
which is all that can be claimed is fo have the real prop- 
erty described in the mortgage subjected to the payment 
of the sum of money and interest which it was given, to 
secure. There is no analogy between the relief sought in 
such a case, and the usual relief granted in an action at 
law. The legislature had good reason for providing that 
the time of residence out of the State, ete., should not be 
taken as a part.of the period of limitation in case the pro- 
ceeding were to obtain a judgment or decree against the 
person. Such absence in that case would suspend the 
parties’ remedy, or at least render it far less effectual; but 
in the case at_bar, no such result follows: The respond- 
ent’s remedy was just as complete, being confined to the 
property in the absence as presence of the mortgagor. 
[See Code, page 647, Sec. 7T] Besides, if his theory is cor- 
rect, the statute would never run unless the mortgagor 
were to come back, which would present a very absurd 
consequence. Why should he claim.an extension of the 
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period of limitation in this case? he has suffered nothing 
by the absence of the mortgagor, and we can see no reason 
why the general rule of the statute should not apply. We 
infer, therefore, that the Legislature did not intend to 
make section 16 of the Code, before referred to, apply to 
such a case. A State claim is not favored either in law 
or equity. 

This is a statute of repose, and no exception should ne. 
allowed unless within the reason of the rule. 

There is no analogy between this proceeding and one to 
charge the party personally. No authorities have been 
shown authorizing a different construction than the one 
indicated. The case of Logan vs. Neilson, (10, Ind., 183] 
is cited as an authority in favor of the respondent’s posi- 
tion; but it will be seen that the decision in that case was 
placed upon the particular wording of the statute of that 
State. The statute of their State is that “the time during 
which the defendant is a non-resident of the State, &c., 
shall not be computed in any of the periods of limitation.” 
We do not regard that decision as having any material 
bearing upon the case in question, and we cannot adopt it 
as an interpretation of our statute. 

The Supreme Court of Nevada, in the case of the Chol- 
lar Mining Co. vs. Kennedy and others, [8, Nev. R., 871] 
refused to adopt itin the construction of some of the pro- 
visions of their statute of limitations, and we see no reason 
for doing so-here. Our statute upon the subject under 
consideration is open to reasonable construction, while in 
the Indiana case the language of the statute is such that 
no room for construction was left. There are no grounds, 
therefore, for changing our former conclusion. 
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THOMAS BANKS, respondent, 
TS. 
§. H. CROW, appellant. 


APPEAL FROM THE CIRCUIT COURT FOR DOUGLAS COUNTY. 


The complaint charges that the defendant agreed with 
the plaintiff, for the consideration of $800, to sell and con- 
vey to the plaintiff a certain farm described in the com- 
plaint, a certain town lot also described, and twenty hogs 
designated; that the said sum has been duly paid to the 
defendant in gold coin; that defendant has executed a suf- 
ficient deed “to a part only of the real property,” and has 
refused and still refuses to convey the town lot, and has 
refused and still refuses to deliver the hogs, and that the 
plaintif has been thereby damaged $180. 

The answer denies making the alleged agreement, and 
charges that the defendant agreed to sell the farm and the 
hogs to the plaintiff for, $800, and that he has fully per- 
formed and complied with the terms of the agreement, 
and has delivered the said hogs. 

At the trial the plaintiff appeared as a witness, and was 
asked to state the terms of the contract. 

Objection was made that the contract, being for the 
sale of land, could not be proved by parol. The witness 
was permitted to answer, and this ruling being excepted 
to is assigned ag error. Afterwards, in the course of the 
trial, the plaintiff announced that he abandoned claim for 
damages as to the town lot, and he now claims that the 
error, if there was any in admitting parol evidence of the 
contract, is waived or cured by the abandonment, and that 
the whole case as it now stands shows that the error does 
not affect a substantial right of the party. 
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It. requires no argument to show that parol evidence was 
inadmissable to prove the contract under the circumstan- 
ces set up in the complaint. 

The position assumed by the respondent is that the case 
may be treated as 1f no-mention had been made of the 
town.lot; that the contract being for the sale of a tract of 
land and certain personal property, and the land being con- 
veyed, and thereby that part of the contract required to 
be in writing being performed, the statute of frauds does 
not apply. 

He cites Irwin vs. Stone, 6 Cush., 508; Roud vs. Ma- 
cher, 11 Cush., 1; Davenport vs. Mason, 15 Mass., 85; 
Benedict vs, Beebe, 11 Johu., 145; Wilson vs. Ray, 13 In- 
diana, 1; and Pierce vs. Paine 28 Ver., 34, and states the 
rule to be: “An agreement void in partis not necessarily 
void in toto but a part which would not be void if it stood 
alone, may be held valid if it can be separated from the 
part which is void.” ` 


If we reject all that is said of the town lot, and treat of 
the farm and personal property only, this rule may be ap- 
plicable to the case before us, especially if the farm was 
conveyed at the time of making the parol contract. A con- 
tract which is not severable, if void in part,°is void in 
whole. 


In the case supposed, one gioss sum—$800—is to be 
paid for both the farm and the personal property. But it 
is said the farm being conveyed, and it having become im- 

‘material what part of the $800 applied to puchasing the 
‘personal property, since it was the surplus, be it miore or 
less above paying for the farm, and was already paid over, 
nothing of the contract remained to be performed but the 
delivery of the hogs. 


From this it is assumed that the agreement to sell the 
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personal property is severable, and stands as independently 
as if thé agreement had been to sell the farm for $700 and 
the hogs for $100. In other words, the claim is that the 
~ Jand has been conveyed to the plaintiff by a deed, which 
is a compliance with the statute requiring a writing; the 
_ personal property has been fully paid for, and therefore it 
can never be material to determine how much of the gross 
sum is apportioned to the one or the other. In case of 
non-delivery of the personal property, the remedy is by 
an action for the dainages occasioned by the failure to de- 
liver, and the amount of damage isin no way dependent 
upon the price paid. 

The case thus stated may be a'stronger one than where 
the land and personal property are bargained at the same 
time, the one af one price and the other at another price, 
becatise in the latter case some advantage in purchasing 
both together, or anxiety to obtain the Jand, may be the 
leading and main inducement to promise to pay the agreed 
price for the personal property, and that may be a reason 
why the contracts should not be deemed severable. 

But it is not rendered certain by the record in this case 
that the deed was executed at the time of making the 
agreement for the sale of the land and the personal prop- 
erty. If the deed was not then executed, there was for a 
time an agreement that was in part void by the statute of 
frauds, its parts were not then severable, and it was then 
material to know how much of the gross sum of $800 
should apply in payment for the hogs, to enable the pur- 
chaser to have the benefit of that part of the contract, 
without enforcing the part that was unquestionably void. 

‘Whether we conclude from this record that the deed 
was or was not made at the time of entering into the con- 
tract declared upon, the foregoing argumentis based upon 
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the position that the case stands here as if the town lot 
had not been mentioned in the complaint. In order toa 
fair consideration of that’question, it should be observed 
that the lot was a matter upon which the jury were per- 
mitted to deliberate. 777 

The Court charged the jury as sorlows: 

“Tf the jury believe from the evidence that at the time 
the contract was made, the defendant then and there de- 
livered a deed for the real estate mentioned in the con- 
tract to the plaintiff, and that a part of the purchase money 
was then and there paid to defendant; and if they further 
believe from the evidence that by virtue of said contract 
the plaintiff was to receive a number of hogs, the consid- 
eration of which was paid by plaintiff, and the hogs were 
then on the premises and could be identified by marks and 
numbers from all others, then they must find for the plain- 
tiff. 

“Tf you believe from the evidence that the town lot was 
not included in the contract, and it was so understood by 
the plaintiff and defendant, and formed no part of the con- 
sideration for the purchase money for the land and the 
hogs, then the lot must be regarded as out of the case.” 


8. “If the jury find that the lot was not mentioned atthe 
time the contract was made, the plaintiff cannot recover.” 


> 4, Court refused defendant’s request to charge: 
“Tf the jury find that defendant delivered the hogs with 
the land, then the verdict must be for the defendant.’’ 


5. “If the jury find that the contract for the price of 
the land and town lot, and thé hogs mentioned in plain- 
tifl’s complaint, was one entire contract and for one and 
the same consideration, the plaintiff cannot recover m this 
action.” s r 

The jury returned the following verdict: 
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“We, the jury, find that the town lotin the town of Oak- 
land, Douglas county, Oregon, designated in the plaintiff's 
complaint, is the property of the plaintiff; and further, 
we, the jury, find for the plaintiff nmety-four dollars.” 

It is evident from this charge and -verdict that proper 
steps were not taken: to divest the case of the peculiar 
character given to it by the allegations relative to the 
town lot. The more satisfactory way to accomplish that 
would have been by application tu the Court for leave to 
amend the complaint. 


By the authorities before cited, a party may be allowed ` 
to withdraw a distinct cause of action without a formal 
amendment, but this is not set up -as a distinct cause of 
action; in fact, the complaint sets up but one cause of ac- 
tion. [Code, 3, 91.] ‘And it was not regarded by the 
Court as a case of variance between the allegations and 
proofs, to be disregarded as not affecting a substantial 
right. If it had been, the Judge, instead of leaving it to 
the jury to say whether the contract embraced the town 
lot, would have instructed that the allegations in regard to 
the town lot were deemed withdrawn, and that the jury 
were not to consider that question. It ia clear from the 
record’ that the respondent relied upon the illegality oł 
the contract, a& alleged, and that the case was submitted 
to the jury embarrassed with questions in that connection 
liable to confuse the case and divert the minds of the jury 
from the issue that would have been properly before them 
if the complaint had been amended by striking out what 
was alleged in regard to the town lot. 

Error will not be presumed, but that the case was thus 
improperly encumbered appears affirmatively in the charge 
aud verdict. 

I think it would be inconsistent, with safe or desirable 
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practice, and against precedent, to disregard the illegal or. 
void contract set up in the complaint, and allow the plain- 
tif to prove a legal contract different in an essential par- 
ticular from the one charged. 

I also think that the Court erred in refusing to instruct 
that “if the defendant delivered the hogs with the land, 
the verdict must be for the defendant.”’ 

This action Was for breach of a special contract to sell 
and deliver. There was some evidence tending to show 
that the hogs had been delivered in pursuance of the con- 
tract proved, and the question of delivery should have 
been left to the jury. 

The judgment of the Circuit Court should be reversed. 


HENRY FAILING et al., respondents, 
TS 
A. M. OSBORN, appellant. 


This action was to recover $1,000 upon a promissory note made 
by the defendant on the 2ist of December, 1866, payable to the 
plaintiffs. 

The defendant answered that the plaintiffs having judgment 
against one J. L. Brumley, had caused executions to issue and to 
be levied on a tract of land in Lane county known as “Brumley 
Ranch,” which tract was offered for sale on said execution, on 
the 5th of December, 1886, and was, by the Sheriff, struck off to 
one Woodward, who failed to complete the purchase. That the 
defendant, at the plaimtifB' request, took the place of Woodward 
and completed the purchase undertaken by Woodward, taking 
the tract at $4,000, paying $2,000 and giving his two promissory 
notes, of $1,600 each; one note payable April 1st, 1868, and the 
other April Ist, 1869; that the plaintiffs knew that the title to a 
part of ar was not good; but represented to the defendant 
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that the title was good, and represented that the tact contained 
1,200 acres; that through plaintiff's representations defendant was 
induced to take a title under said Sheriff's sale by an assignment 
from Woodward of the Sheriff’s certificate of sale under said 
judgments; that the tract contained only 1,040 acres, and that the 
title to a large portion of that failed, to défendant’s damage in 
the sum of $2,500. The defendant asks to have the same offset 
against this note, and that the other note, due April Ast, 1869, be 
delivered up to be cancelled. 

The replication denies the affirmative allegations of the answer. 

The transcript contains the evidence taken on the trial of the 
cause. The evidence, which is somewhat voluminous, relates to 
several disputed questions of fact, some of which, under the view 
taken of the case by this Court, are not material, 

Among other things, it was shown on the trial that, at the 
time of the execution of the two promisso. wtes, one of which is 
the basis of this action, and at the time of transfering to the de- 
fendant the Sheriff’s certificate (originally intended for Wood- 
ward), the plaintiffs made a written promise, or agreement, to the 
defendant Osborn, which was subscribed by their attorney, and 
accepted and offered in evidence in this case by the defendant, in 
the words following: 

“Tn consideration of a sale of lands, say about 1,200 acres, in 
Lane county, made Dec, 5, 1866, by virtue of sundry executions 
against J. L. Bramley, and the certificate of sale having been this 
21st December, 1866, assigned by Woodward, purchaser, to A. M. 
Osborn, and inasmuch as since said Sheriff's sale, before this aB- 
signment, a rumor has come into circulation that the legality of 
said Sheriffs sale may be contested, and the said Osborn having 
given his notes for $4,000 for purchase money; now it is agreed 
by H, W. Corbett, Henry Failing, Smith & Davis, Canfield, Pier- 
son & Co., Savier & Co., S. A. Wood and Jones, Tobin & Co., the 
creditors at whose instance said executions were issued, in con- 
sideration of the foregoing, that if it shall be adjudged that said 
creditors had no legal right to sell said premises, and that if said 

Osborn shall by reason thereof be legally compelled to give up 
possession of said premises, then said creditors shall refund the 
purchase money paid by him, with interest from the date of be- 
ing so compelled. 

Dated December 21, 1866. 

S. ELLSWORTH, attorney for said creditors.” 
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WILLIAMS and WILLIS, for the appellants. 
S. ELLSWORTH and E. D. SHATTUCK, for the respondent, 


Upton, J. 

The defense relied upon in this case is substantially that 
the plaintiffs, being interested in procuring a responsible 
bidder for the premises levied upon, falsely represented 
the title to be good, when they knew it to be bad as to 
part of the land, and that they represented the parcels con- 
stituting the tract as containing 1,200 acres, when, in fact, 


they contained but 1,040 acres. 


The written agreement offered in evidence by the de- 
` fendant, as made at the time of, and part of the transac- 
tion, contains a recital that “a rumor has come into circu- 
lation that the legality of said Sheriff's sale may be con- 
tested.” The defendant was put upon inquiry whether 
the Sheriff had a “legal right to sell said premises.” Un- 
der this state of facts, the parties enter into an express 
agreement that, upon certain contingencies, the plaintiffs 
will “refund the purchase money” then about to be paid 
by the defendant. If the property did not belong to 
Brumley, the creditors had no legal right to sell. A ru- 
mor had arisen, and come to the knowledge of the con- 
tracting parties, that that question might be contested, and 
they stipulated that “ifit should be adjudged that said 
creditors had no legal right to sell,” andif said Osborn, by 
reason thereof, be legally compelled to give up possession 
of said premises,’ ’ they would refund, with interest. 

It seems to have been distinctly settled what risk each 
party would take. l 

The defendant, Osborn, assumed the responsibility, in 
case of a contest, to defend until judgment should be had 
and he legally compelled to surrender possession. If he 
could defend successfully, he could claim nothing from the 
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plaintiffs. If unsuccessful, he had recourse upon them for 
the purchase money and interest, but not for the costs of 
the action. 

The parties having entered into an express agreement, 
to be liable to a certain extent, or upon a cértain ‘contin- 
gency, no other agreement in regard to the same matter 
can be implied, and the particulars, being expressed, ex- 
cludes all ideas of liability upon contract to a greater ex- 
tent, or upon a different contingency. 

The recitals show that the risk of title was a subject 
under consideration, and it was settled, by express agree- 
ment, what and how much liability each party undertook ° 
to assume. 

The liability assumed by the plaintiffs was similar to 
that assumed by a grantor who enters into’ a covenant of 
a general waranty, in those States where the purchase 
money and interest is held to be the measure of damages. 
The legal effect given by construction, to the formal words 
of general warranty in those States, is precisely what the 
parties have expressed in words in this instrument. 

The evidence does not tend to show that the plaintiffs 
resorted to artifice or intentional deception, and it is not 
shown that the plaintiffs had peculiar means of knowing 
the condition of the title, not open to the defendant. 

It cannot reasonably be-contended that, under the terms 
of this agreement, the defendant had any greater rights 
than those ofa grantee under a deed of general warranty. 

He claims to recover $2,500 damages, and to have the 
damages set off tothat extent against the promissory note. 
The time has not arrived when he can claim damages on 
account of failure of title, because by the terms of the 
agreement, no such right accrues to him until he is turned 
out of possession. 
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There must be an ouster, either actual by being put out, 
or constructive by surrendering to the paramount title, be- 
fore the purchase money can be claimed.—[Abbot vs. Al- 
len, 2, John, Ch. 519}. 

The point in regard to-the alleged mistake in the num- 
ber of acres, is settled by authority too firmly to be open 
to argument atthe present day. Itis not alleged that 
any deception was practiced, but simply that the tract was 
represented as 1,200 acres, when, in fact, it contained but 
1,040 acres; that is, the trac# contained but 13-15 of what 
the parties supposed at the time of the contract. 

“The cases in which courts of equity interfere to give 
relief when the land exceeds, or falls short of that which 
is specified in the deed or contract of sale, are those, in 
which the sale of the land has been made by the acre or 
foot, or where there has been fraud or wilfull misrepre- 
sentation on the part of the party against which relief is ` 
sought, to induce the other party to believe the quantity 
of land conveyed was different from what it really was.” 
—[Morris Canal Co. vs. Emmett, 9, Paige’s, 168]. 

In this case several different donation claims make up 
the one tract sold, and there is nothing in the allegations 
or proof to show that any of these were sold by the acre. 

The judgment of the Cireuit Cowt should be affirmed. 


CANYON ROAD COMPANY, respondents) 
vs. f 
B. F. LAWRENCE, appellant. 4 


MCARTHUR, J.,- 
(Delivering the opinion of the Court), said: 
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A motion is made in this case to dismiss the appeal “for 
the reason that the said appeal has not been perfected, in 
that there was no undertaking filed as required by law,” 
and an application for leave to file an “undertaking sup- 
ported by affidavit, is also made. They are considered 
conjointly. 


The record discloses the sie facts, to wit: 


That the notice of appeal and the accompanying certifi- 
cate of errors was filed Augyst 17, 1870, and service there- 
of acknowledged the same day; and that tae undertaking 
for'the appeals was filed September 3d, 1876. That is to 
say, a greater period of time than ten days elapsed between 
the service of the notice of appeal and the filing of the 
undertaking. 

Tt is unnecessary torefer directly to the facts in the afli- 
davits. Sec. 527 of the Code of Civil Procedure, pre- 
scribes the manner in which appeals shall be taken and 
perfected. Subdivision 2 of that section provides that 
within ten days from the service of the notice of appeal 
the appellant shall file with the Clerk the required statu- 
tory undertaking. 


We are of opimon that the provisions of the statute in 
regard to the time within which the undertaking on ap- 
peal is required to be filed, should in all eases be strictly 
complied with. The true constraction of subdivision 2 of 
section 527 of the Code of Civil Procedure is that the ap- 
peal shall-not be considered as perfected or effectual for 
any purpose unless an undertaking be filed within ten 
days after the service of the notice of appeal. If this be 
the construction, it is clear that the failure to file the wn- ` 
dertaking is fatal to the appeal. The consequence attached 
to the failme, is that the appeal shall not be effectual, and 
this consequence can only be enforeed by giving full effect 
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to the provision as to time, This rule is Jaid down in El- 
liott vs. Chapman, et al, 15 Cal, p. 388, which decision 
apparently settled the practice in that State. 

» Appellant’s counsel in the argument of this motion, 
urged that by virtue of-subdivision 4 of sec. 527 of the 
Code, this Court could, if it were so minded, permit the 
undertaking filed, to stand upon imposing terms, and . 
thereby remove the effect of the statutory provision limit- 
ing the time within which an undertaking on appeal should 
be filed, and in support of this positioa, referred to a de- 
cision of this Court which, by virtue of subdivision 4 of 
sec. 527, permitted a party to makea deposit in lieu of a 
defective undertaking filed within the time limited by the 
Code. We are of opinion that the case referred to is not 
parallel with the case now under consideration. In the 
case at bar, there is no question as to the power of the 
Court to allow an amendment. No undertaking was filed 
within the time limited by the statute, and the consequence 
is that there is nothing to amend. It is not the case of a 
defective undertaking, but of no undertaking at all. 


In construing the statute we must look to the language 
used, and endeavor to ascertain the evident intention of 
the Legislature. It is an established principle that provis- 
ions as to time are to be construed as directory, but such 
a construction is improper where a consequence is attached _ 
to a failure to comply. In such a case the consequence 

“ean be avoided only by strict compliance with the statute. 


In considering the application and affidavit, the Court 
finds that while the attorney observed all the diligence 
which the law requires in this matter, and perhaps more, 
yet the facts set forth in that affidavit conclusively shows 
negligence and laches on the part of the defendant in the 
Court below, who, it is presumed, knew the law and rested 


x 
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under sufficient knowledge of the requirements of the 
statute. Every presumption of negligence, laches or mis- 
take is raised against the actor or moving party in any 
proceeding whatsoever; and when such pgrty has been 
guilty of cither, he is seldom if ever, viewed with favor 
by the law or the Courts. Besides this, there are many 
cogent reasons why the Court should adopt plain, positive 
and pointed rules in relation to this matter of undertak- 
ings, in order to close the door against fraud. If after a 
judgment is obtained an appeal is desired for any cause, 
the appellant need only serve his notice ot appeal in order 
to effect the purposes which the statute declares shall only 
be effected by filing the undertaking. If this Court ad- 
heres to loose dicta in this matter, a defendant can, after 
his notice of appeal is served, rest perfectly secure in the 
assurance that upon what he may urge as a mistake, this 
Court will exercise its discretionary powers and permit an 
original undertaking to be filed during the term, and the 
party, plaintiff in the Court below, who has taken the 
pains and gone to the expense of securing a judgment, is 
not only subjected:-to unwarrantable delay, but in many 
cases may be compelled to sit quietly by and behold the 
property out of which hisjudgment could be made, rendered 
valueless through natural causes, or placed beyond the 
reach of process through fraudulent design. 

It follows that leave to file the undertaking cannot be 
granted, and the motion to dismiss the appeal must be gus- 
tained. > - 
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R. H. DEARBORN, plaintiff, | 


VS. 


m 


JAMES J. PATTON, et al, defendants. J 


This suit was brought by R. H. Dearborn, administra- 
tor of the estate of R. E. Stratton, deceased, to forclose a 
mortgage on land in Douglas county, given by James Pat- 
ton to said Stratton, and dated on the 24th of February, 
1862. John Smith and D. C. Underwood were made par- 
ties defendant, because they were judgment creditors of 
said Patton. The appellant, Smith, in a seperate answer 
by him filed, allegesthat in 1861 S. Marks, & Cc., obtained 
a judgment against said Patton ina Justice’s Court, in 
Douglas county, for sixty 50-100 dollars, with interest at 
two per cent. per month; and on the 5th day of July, 
1861, a certified transcript of such judgment was filed in 
the office of the Clerk or Douglas county, and such judg- 
ment then and there docketed in the judgment lien 
docket of the Circuit Court of said county, whereby said 
judgment became a lien on said land, and Smith claims 
that the same lien still exists. i 


The statute of 1855, page 304, sections 78 and 79, pro- 
vides that judgments of Justices’ Courts, when a trau- 
script was filed in the Circuit Court and the judgment 
docketed in the judgment lien docket, should become a 
Tien on the real estate of the judgment debtor. This 
judgment in question therefore became a lien on the land 
in question, on the same being docketed July 5, 1861, 
which lien would have continued for five years from that 
time, had that statute remained in force. It did remain 


in force until the same was superseded by our present 
36 
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statute [seb page 206, sections 266, 267]; and it is claimed 
that the statute of 1855 was repealed by the statute of 
1864 [Code, page 944, section 3], and the lieu thereby de- 
stroyed. Section 8 provides that no rights vested or lia- 
bilities incurred when the repealing act takes effect shall 
be thereby lost or destroyed. 

We hold that a judgment lien on real estate i ig an inci- 
dent to the judgment, and is a liability incurred, and that 
the lien was therefore saved from the effect of the repeal- 
ing statute. 

The next question is, did our present statute providing 
for judgment liens extend liens created under the statute 
of 1855, which existed at the time the present statute took 
effect. 


The, present statute mie that liens of this nature 
shall continue while an execution may issue on the judg- 
ment [Code, sec. 268]. Section 292, page 216 of Code 
provides that “whenever after the entry of judgment a 
period of five years shall elapse without an execution being 
issued on such judgment, thereafter an execution shall not 
issue except as provided,” which requires a proceeding in 
Court to revive the judgment for that purpose. 

Section 267, page 206 provides that “whenever after the 
entry of judgment a period of ten years shall elapse with- 


_out an execution being issued on such judgment, the lien 


thereof shall expire.”’ 


These provisions of the statute—first, that the lien shall 
continue while an execution may issue; second, that no 
execution shall issue after the loss of five years without a 
leval proceeding to revive the judgment; third, that when 
ten years shall elapse without an execution being issued 
on the judgment, the lien shall expire—do not appear to 
be consistent with each other, and, I confess, leave the 
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question as to when ajudgment lien expires in confusion. 
But this Court, in the case of Murch vs. Moore, [2 Ogn. 
R., 189] have construed this statute of 1864,%sec. 267, page 
206, and held that that section extended judgment liens, 
not having expired at the-time it (the statute) took effect, 
from five years to ten, and we recognize this case as au- 
thority here. 

The judgment lien is created by statute, and without 
any provision limiting it as to the time it should run with- 
out .being foreclosed, it would run indefinitely. It was 
first. limited to five years, and when the limit was ex- 
tended and the lien preserved, it continued to run and 
bind the land to the time limited by the second statute, 
which, by the construction given to section 267, would be 
ten years from the date of the judgment, where no execu- 
tion is issued; where execution is issued, then during the 
the time the judgment is kept alive, so that am execution 
may issue thereon; and every issue of an execution, it 
would seem, extends the lien for five years. 

There is another point made by the respondents in this 
case. Itis insisted that the judgment was not properly 
docketed, it being in the firm name of S. Marks & Co. vs. 
James Patton et al., not setting out the names of the part- 
ners constituting the firm of 8. Marks & Co.; and it is 


claimed that such an entry inthe docket is not legal no- 


tice to subsequent purchases. 

In this case the name of the judgment debtor is cor- 
rectly described, and it is his land that is to be affected by 
the lien. The record, therefore, is not uncertain as to the 
land affected. It shows that the land of Patton is subject 
to a lien by a judgment to S. Marks & Co., and I think the 
estate effected by the lienis as clearly pointed out as 
though the individual names of the plaintiffs had been 
spread on the record of the docket entry. 

Judgment modified. 
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Death of incumbent in Off Ce... t...ce cecccces sasesrsss sevssvsoe seessseseese DE 
Douglas county, relief Of... cesses secenetaeaeerseeeee 108 


E : 
Exempt firemen of city of Portland... ssessesee sosesesee soroseesa 10 
Enclosures, regulating Of..css cesses sescteseesesaecsesssesesreacsane ZÔ 
+ height of fence and of what composed. sesser... 20-E 
sufficiency of worm, how determined „essers sesen 21 
reparation, how made for trespass... sesser 21 
complaints made to justices of peace... 21 
Elections, to prevent frauds at... sce essesshse cesses suares aveasasse Z2 
Equity, when interposed..........scsscceccseses sssssessnsvenseseteresesensens SO 
“Executor, undertaking: Of............csssssacssnensodece vereso sscceses see BOE 
Executor not to give bonds, When......e.s.sssessasssse sovess saseasees 00 —EO 
Express companies, to regulate and tax... ersero esenee sessessee 46 
Equalization, board Of.....ss.ssisnereisšeusen sorsana gacsesecsgcspevecososnerenn D2 
Expenses of state government. payment Ofe... sressssss erresen GA 
Elections, filling vacancies in Offf Ce... oc. sesesrarserensssesessrese sesa SO 
general, when held... icp snsconazees scptecseerinsces essre SO 
d MOTICES OL specs wsciachisesuatietiaedes nauiedentaesesccmiasuiiyade. OL 
returns, how conveyed to county seat... 88 
DOW contésted daii naniesienia DE 
notices of contest, HOW Served... cece sessssesesesasee D2 
‘ parties entitled to BUbpæœnas s.e cscs seses ceeses renses DB 
vacancies in office n.e.e. senese ssp sessie ersero orannssse sennecesa PE 
vacancies, how supplied 2.0... ess o srrsesrsaseresaarasseesess D5 
when filled by county CoOuTt......esessresrrasasersoseosseeeee DD 
Election law, 1000 copies to be printed... soises cece IS 
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F 
Fire department, city of Portland... sesse euressossesa sosmes een 10 
Firemen, when exempt from poll taX... asese verses ssresr esesesssresena 20 
Fraud, in election..... seres sees E A E AA a AEAEE EA see 
guilty of felony, When... cessere cesses penner osease arainn soe seerne ZO? 
penalty ON COnYiCtiONss.sesssssessesersetesssessorarorasraresa senaera 2B 
persons deemed not to have lost or gained their resi- 
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False imprisonment, action for, when brought............05 sss 
Forfeiture to State or county, action for, when brought......... 
Firemen exempt from poll and road tax..escccsssecseseneseeeseneees 
Firemen not exempt from property taX....ccesececseerereseneescn 
Fees of “OUICETBssciscindasscevssaneacssacasepacaendtisshansncapevariabaraneedinen’ 
the counties of- Coos, Curry, Josephine, Jack- 

son Douglas, Wasco, Grant, Baker and Union 

are exempt from this alt.» ssresrsersasesrerve coseene 

Fees Ol OL COTSycsanesussicnaveveskcanag see a ooa pedese tinea tignecsnteeeeiatviontes 
applies to counties east of the mountains, except Was- 

CO Umatilla amd Grant s.. sess sesesrereseusssesssensasessevesseee ų 


Gow ° 


Grover, L. F., commissioner agricultural college......scceeeereere 
Grant county, relief Of oii ccuesd sesersase sessassvasssssrsasssratssseesssseres 


I 


Issue Stated to JULY: isesi irsin veesshes cues iiion isinan ssia eieaa 
Injury to person, or 1ights of another, when action brought 
LOR asses asi E serous OE E E we ae. chesbalesvencstadcesaa mee ects 
Insurance companies, foreign, regulate and tax... 
deposit with state treasurer $50,000 ..... 

compames doing busines puy $100 per 

annum to treasurer Of State ssessssressssas 

stamps to be provided... cece sree srar 

HOW CANCEL CH... cee ecersesaee cesenenee seoses 


TOCR OF, voviestcscsateecvesevecssedadtar, ETT 


Jackson county, courts held in... esses ssessescsecesesessaee o 
Josephine county, Courts held ine.s..eespesesseessssorsressceese eeeesatye 
Jury, cause of action and issue, tated to -..... 62. sceecessee tenes 
Jury, charge of bY COUTb + ersescsesssssrensseerareerennsnannene vve 
Judgment by confession, no appeal Lies.........sccssseseesenenecee 
Justice's court, appeal from tried anew.. ..... ide sade bac EOE 
Josephine county, relief Of ...ccceceessseesvsescusrecsssssrsacsassennesesee 
Judges of election, How chosen ssssesssesosessonusssossssesissnesseniseuaa 
Judges of election to administer oaths, when ssesssssessesrsnseernesa 
Judges of cel may keep polls open till'7 P. Messcccsaseosseee 
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Judges of election, each to be furnished with two poll books... 
Judges of election may fine for disorderly conduct .......,.0054 
Joint election district returns, ROW SeMf....00..-ocereerprerserseecsense 


L 


Lane county, courts held in... sersseresussssees Pits hewn his 
Lauden, M. K., compensation. Of......secccsereesssoueves saseeaseserresa 
Liens, mechanic and JADOŽEIS. peses osesavcsnssssscesstecaresenaeeser cesses 
Libel, action for, brought within two years........cccnessreescerene 
Litigants, act to protect...veccescrssersesecceneee sen cesceeeneanecesee see eee vrse 
EAMG sj SWAP -55 05 3055 se esris nenase e a s 
Lands, relinquished to the U. S. for light houses, ete............. 
Lands, consent of legislature to purchase by U. S. for forts, etc 
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86 
91 
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Legislative assembly, contested election, expense Of...eorsee 105 


Militia, amendment of ast to.orgamize...rccersrecesnree cavers cer aness 
Mileage, how computed...... AOD NOEROR EOE REE DER HOO TEU EGR DED ODE ESE AOR ENA OAs RE bETD 
Mileage, how computed... Pee CIVOCORT ICT IOViVir etre iIerrerrerivrrecietrey rt rir) 

r N - 


r 


New promise, limitation Of-..c...sccsssssseesse saarea aresarsenoresse vee eee 
Notice of Appeal... ..e.rsserssesererseevoseerossenne anasssersecees sus ssrase nee oveee 
Notices of election, sheriff to Post. sessessseseu n aresresoeserseeusnorssense 


O 
Officers unpaid, of fifth session of legislature... sssr. sve sse senseo 
Oyster beds, disturbing Of... 2... ceosseerseeetseesertrensees sense snes 
Oyster beds, free to citizens one year in state, six months in 
COUNTY. «onan ea crtceersees en unensucccscecesos sacsens 
artificial planting, private property ........-sscss cee 
Officers elected at general election... ERRES 


Oath of judges and Clerks of elections..se...sssesreroeseserrorereeosstas 
Oath, administered to person challanged..c.ccssesceessssessrpereanecs 


P 


Poll tax assessed, except to Ñremen...sesseriresessseseeenpraseraeressrsra 
Patent, when to commence suit to Bet aside...rerrecssseesrever ses 
Promise, new, limitation Ofsensssrerevesesesgpopateeseeneytoreereyrsoennosssre 
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Practice, Code AMe4nded.... cc. cesccserssescsecsrececscsacversttenssccstecssnes QT 
Pleadings, material allegation in............sccnen srrsverevsetseencesues 29 
_Pilotage and towage, Columbia bar and Willamette river... 51 
Penitentiary, erection Of.....esirsesssreepuseesososereenseensseanressssseeessese GL 
Proclamation opening and closing pouls.......... ssssrssrnassasseesere 83 
Polls, opening and Closing Of-.......ccccersecrsesescoensestcnsresessernees BS 
Polls may remain open till 7 P. M, WHhEn.-.sreerressseresserseeresesese B3 
Punishment for illegal Voting... ccs sorssrresaerorsssssnese BG 
Perjury committed at the polls, punishment of........ .......6624..85-6 
Penalty for not delivering poll pook,.......0...sseseesrsesssessecssrseens 88 
Penalty for corruptly violating election law.........scwee QL 
Penitentiary to receive prisoners of U. Se.sesessesressreeresoresssesa 96 
Printing, public, amendment -ssrererverrsesvaseserorossvsvsnsessssssnnns 99 


Q 
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Quartz mining, ditches declared real estate .............cccceesseneee T9 
Quarantine of ships and vessels, Columbia river and Coos bay 101 


R 


Review, bills of........c.ccccssee scsseeeseeseecsceecnenesaceesereasasseecessencsees SÔ 
Revivor, bills of 2.2.0... ccc c cece cen sce e eases esesaseseces os 30 
Road, Coos bay wagon, lands {0......... ee. e esc cece ee eeee ces 40 
Reimbursements, certain cases....... 6. cccc cece es cece eeee ee GL 
property held in common .......-.......-.+ 61 

Re-apportion, representation in Columbia, Clatsop and Tilla- 
MOOK counties, 2.0... cee eee cece eee eceee es cesneseseeres 63 
Roads, public, viewers, how appointed. .............-..0200+5 67 
Roads established since July 1866. ...........-6. 0-0. cece eee 68 
Real estate, water ditches 2... 6.2... 6 svesenrersosenasssssena TO 
Resignation, how made, of officers.......8.cveeseee eee cee ee 98-4 
Removal... cc... cece cece ev ec seen teers cent etteretraseceseece OF 


8 
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Salmon, proper marking of. ...,..- ccc cee seu e tence ce eeavenaens 

Salmon, penalty for not marking..,. 2.0... .eee cee cen sence 5-6 
Salaries of OfFICENS. 0... cece cece eee eee eset desea enece B-T 
Bummons, how served .......ccceceeseseencrersecesecsecasees 2B 
Sureties in undertaking .... cc... ccc cere ce eee ee cece eer eees 82 


Secretary of state to furnish postage stamps.... ...........5. 0 & 
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Supreme court, appeal to........sessrseseresenorersenssoaseso 
Sureties, when judgment enforced against.......... ceca e eee es 
Slander, action for, when brought. ......sessessse ses certo ee 
Surveyor, county, duties of defined.......-.-..2.....02-00 e008 
Bwamp landa joie chews ea eazy ie So cing ral aN ANa ne sak 
commissioner to appoint persone to select...... 
maps, when to be filed. ....... cece eseee assess 
commissioner to notify of approval, etes by 
public notice ace 6 ce hi tenn e cies ev eeen aa eee 
lands sold not less than one dollar per acre in 
DONA COM canes iad ead ca eA soa ee Rae eee ene 
how described when first payment made.....,. 
when patent issues 0.0.0... 0... seep neeneeeewee 
when land reverts to state.. .....ssesesrseseesee 
compensation of deputies, and expenses........ 
duties to be performed by board of commission- 
ers for sale of school lands, etc. ...ss.ose esses 56-7 
Secretary, private to gOVeErNOr 1. cesses sees eee were eee eee sen 57 
Becretary of state, Clerical aid in office Of ..susaserseseseerees ÖT 
Supreme court, clerk of... 20... cc cc cece cece cece er teneeeeeneres ÖB 
Salaries of judges and treasurers of Umatilla and Grant coun- 
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TER ech kegs a a a aa a a a pars OA 
Swine in Wasto County...sesssersesssseresseTsssesassescseere 62 
Salmon, obstruction of.. ..ssesssssenrsssree ssermacsyesses vee 67 
, Surveyor for road, how appointed. -.....ssessesassesseseessan 67 
Sheriff, fees Of. ..sessserpessareservnesenereesesavresesiserres T5 

mileage, how computed ...sssee ssesreasennsetegssees 77 
Sherift to post notices of election.. s.s.s.. sreressssausatearese 82 
Secretary of state, when to send for election retyrns......... 91 
Bheriff, fees Of. ... sssssesessases ceeeecnecnesegesereceacssess 112 

mileage, howscomputed ...ssssesissesresepessewersesa LIB 


T t 
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Treasurer, assistant.. ....s»sessseuevprasesssereseeveoseasessere TB 
_ Tax, poll, conditions.. .....arsesreessesersterarsrese esaveren 20 
Tillamook county, attach to Yamhill... sssssasssessssesessere 24 
Transcript on appéal, when filed...........-0.006 sesarserseev 8B 
Transcript, whatb.......enressssessesssssuesenreessava stecctar BB 
Transcript, if not filed when appealed, deemed abandoned. . .38~4 
Testimony, how perpetuated .....ccccsscene serneeeeesserssee OF 
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INDEX. 17 
Testator may require no bonds from execcutor.......... ee- 45 
Tie vote, how decided, county office... 0... .2s.ce 5 seresa .- 90 
U * 
Umatilla county, repeal of section 31, chapter I8......... 0... 12 
Enion county, relief Of.. seas pesesessseeverenssesseueseseese veronese sorreerse TI 
V 
Voters, qualification Off ..... sessasereveona coccssssones coreenen a cestaseseeres BO 
Voters, challenge of, when . .. 10... sesers es aeree ceseadeers crcceeee oe BA 
Vote rejected if oath not taken s. s.e cece. esv cesses sesserseeeees e OB 
Vote taken after oath made, unless ......... scsessees voce ccnees esen “CO 
Votes, canvass of by the Judges............ccce00 ne oe csteeee sereg oe 87 
Votes, abstract of sent to secretary of state . ures cee creer 9O 
Vacancies, When n.. cteccsnes ves sserssse co severreso sae ates eean 94 
Vacancies, how supplied... ccc. sreranessossses ceseeeseee cesseseeseres DO 
WwW 
Wasco county, repeal of section 31, chapter 18... see oeer 12 
Willamette Falls Canal and Lock Company.... sse seen crne 14 
locks, dimensions of and of spine con- 
structed .esesssessesesee seto ssvosas coseees TETE AO 
when sompleted State to pan ste. E 19 
; condition of Said payment... se oe eee 15 
at expiration of twenty years State can take 
locks by paying for them..,..... see sssree rosserae 15 
value to be ascertained by Legislature.... 15 
bond of company, amount Of.......6.. eee 15 
when bond delivered to secretary of state... 15 
bond approved by Governor...... ... gach ce chats . 15 
condition of bond te complete locks by 1st 
Of January, 1873 00.20... cssecees eoenees sexes Sa LD 
when State bonds issued to company... s.» 16 
principal and interest paid in gold coin... 16 
paid out of what fund, or funds..............4 16 
funds to be made available. .......00. sue 16 
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Willamette Falisand Lock Co., governor to appoint commis- 
sioners to report completion of works..... 
fifty thousand dollars appropriated to pay 
bonds and interest... .ccsseccceveees TEENEI g 
if State takes locks and canil the $200,000 
is to he paid into common school fund........ 

Writing, charge-of court reduced tO... sereorerseeens praveen 

Wasco county, SWine i0.....ccccscccsersoncensesnerenessnqsaeseneeaneneaenes 

Warrants outstanding, payment Of. t...esnesssserseareseeesereevsernonee o 

Wasco county, relief Ofessesssesssesesecereearevuneseren seneetansaen aas ene ane ora 

Water ditches, declared real estate.sissesuesserereesse 


seed dae eve cee THe wenade 
Y 


Yamhill attached to Tillamook.....-...+ EEPE AE ONERE AET ET 
Yaquina Bay, portions set apart for planting oysters.........+. 


TO SPECIAL LAWS. 


t 


A 


Albany City, incorporation of, amendment ........ siset apteueans 168 
limits of city defined............. EET EE 168 169 
Who compose COMMON couneil..so.sesere sse sessesssa sseessase 169 


indebtedness not deducted for city purposes, on prop- 


erty in City..eccc cscs cosse A hur scares ve conseseee 169 
tax not to exceed five Mmil]S........0.. eee sosssrooe se sesse 169 


tax may be raised to six mills for certain purposes. . 
city council to control licenses........ 


paying tax or license for oe when anes from 
county........ 


to appoint ely ATOE i aai 
citizens exempt from road ae imposi by laws of 


. 169 
TETEE A 


EE E E E SOO 


w 
eesesnssacerovase detros 170 


State .sseesaisen ssoisovracedadoðis orssasnes sasnesuss sace seatecses ouster =» I1 
city couneil to appoint supervisor of roads siise ieee 171 
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Bonham, B. F., services of, compensation... cee. sree aessssese TAO 

Baker City Academy, Loan to .....ccsccscce pse ccsseeees soveen costersens © LST 

` ‘Treasurer of State authorized to loan from school 
fund not exceeding $10,000, for ten years,............ 137 
corporation of Academy to execute bond and 
mortgage to State... .csccssccseced ecco sescrosesses ove ss AST 
written authority of corporation to receive said 
MONEY. ccesssseslecsesssces seeeae seentest o see center sensargee soseen 137 


C 


Corvallis, enlarge corporate limits Ofs...s.. sesers ssenss oressesse eesseseee 119 
Clatsop, incorporate town of.. s.s... ssesvuoresseasoeseresoneses osssseeesee 158 
Poundaries Ofiss sisissssssestossossisseserseisancesisse srei wnis. LOS 

` officers Of WOO aane arnore oaair aa aa riaa LOO 
Judicial powers 10 reCordCer.....swes eesse serssssos sesssasasere coe 159 

' POWETS OF TECOLMCL....., seess crpe e seerensve eneeesens ose avesse evoree 159 
recorder, clerk of trustees... s.e cance seresense soeevssseeee 159 
marshal, executive officer Of tOWN......1. cesssaseceareveere 159 
Officers elected, WheD...... cscs. evausevsre sossa csavsasse seoses 159 

first election at Skippernon Landing, ete.................. 159 

board of trustees elect a president......... ccc soosse eeerssese 160 
enacting clause of every ordinance, what................. 160 

claims against town audited by trustees... scree 161 
officers, when tO SerYe.....sasseess soessesse seevteeveuscssserevceee LOL 

Tees GE oMCorS u onie issa a aasa LOL 
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Dalles City, streets, alleys and roads declared public high- 
WOYS eienn tained a a a aa aaa LAO 


N 


E 
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East Portland, city Of. .......cccscccss senses osevoe cesses sosasosro eessenegeesesse LL 
limits of CIE. ivi sesse ssesesseseva sessne rot osovsosesesneseorases s LED 

government vested in board of trustees........... 142 

officers elected, and how long.... ............+..142, 148 

i who eligible... ssasesons sanssssseneasseseeressnrera sessssese 143 


ax 


ms or 
De m me Samiaan maeaea 


eea a A 


20 


- 


INDEX. 


East Portland elections ANd Vacancies... sses coscceee sense vecceanees LEB 


board of trustees to fix place for holding elec- 

tions, notice ON cesses sgnakesaoaveemnnatentietitemseeedan 1483 
elections, how conducted. eese sessaeese ssesesssessess 143 
returns, how made „sesse regener sen ertse es 8, 144 
trustees, judges of a “of mem- 

term of office, when to ommon, oath of 

Office esessse nesese. EEE E E E E 
bonds given if padi O ers 144 
elections by ballot... cccccscessvesesessseeeepseseeee 144 
office when vacant, Low fled... sssr LEE 
if officer fail to qualify, office vacant, 

WHOM is saccns o isvlns sinexestnsnensai aed seaeonaniiens e. 144, 145 
first election, when held ....... esse sossssereseesee 145 
trustees, WHO sedi ccies ss eesssnnsnaptusadiecdiasserscsaveestiesines 145 
when to qualify’.......... EET E ae 
powers of board of trustees...... 145, "146, 147, 148 
‘powers of officers of corporation ...... cata 148 
establishment; ete., of strects.... ..ecceeeee ee T49 
tities in TenorvAal......ceeeeee cece ce eeeeee 15T, 158 


` 


G 


Grant county, boundaries of defined........ceeseeeeeeceeseees 167 


J 


Jefferson. Citys. vais dss swe oceanic era eeds <aen weedeat aes 161 


em 


city limits of... oo... cece ec ec ec ee rese eve e 161, 162 
officers, consist of, and when elected..........+. 16% 
county clerk of Marion county to post notices 

of election.............. raias sesesrseeess 102 
Who to receive votes ...a..esissseaeosserees 162, 168 
who shall compose common council............ 168 
citizens exempt fiom road tax imposed by gen- 
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-Mayor to call meetings of common council, and 


PROMIOG soos ta anerer ieina in i ioaea to 
jurisdiction of recorder. ,s...spesocensesaes ss.. 165 
duties of marshal n...sessessssesssssenesrsesese 165 
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Jefferson City treasurer, duties of..... ARR E E TEESE 168 
fees of Off] ers... s.es cee cee cece cane eeseacrecess 166 

claims, by whom audited. errr E O 166 

common council not interested in contracts.... 166 

' ordinance, when takes effect............ genes 166 
B-GUOLUMD ere e hack 59s hires als GAN ak eR EN 166 

cannot create a debt over $1,000..............5. 167 

first election, when held. ..............8. aaisan 167 

Legislature to amend or alter charter.......... 167 

L- 


Luper, Jolin, relief of....,.ssasessenasseneseseressvenossaesee o 188 


Needham, relief of..........+ shewi¥ sia cadeweeidavasaeneeeny 188 


Oregon City, officers of, and when elected. ..........ccceeeeee LED 


P 

Portland, city of, amendment ..... EREET ore RIPA 120 
municipal corporation. ..... 6c... cece eens eee e eee e ees 120 
authority of corporation, in whom vested ......... 121 
_ officers who are, and how long elected.............. 121 
offices, When deemed Vacant ,.....csccecceecceee soe 122 
vacancies may be filled by... ............ ere rr 122 
power and authority of council.......... cc. cee e eee 128 
improvement of streets............ csse @eiecscaase 127 
assessments, how made and collected...........127, 128 
indebtedness not to exceed $100,000..... ...... vase 128 

may incur indebtedness of $400,000 for gas and 
+ water works, if declared by vote ........ Posisi 128, 129 
police judge, how elected .........20 ssospeoseecses 129 
police judge is officer of corporation...... seccesaee 129 
jurisdiction of police judge... seersesesessressse.. 180 
costs, fines and penalties, to whom paid........... . 180 
quarterly statement by police judge............. 180 
any of judge... ....e... 0. bensa SA pats 180, 131 
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Portland, city of, police force, how organized.......... foun’ 131 
first commissioners appointed by Governor qualify 
in ten days....... E I A E E nets 131 
police commissioners resident voters of Portland... 181 
police commissioners, meet when. ............ 0065 31 
p r haye power and authority... 182 
salary of chief...+...........- eidet Soe s.p.. 182 


board, when to report. .....sssspressesasesa eass 182, 133 
board to keep record. ........ 2c cece ene c cece eves ene LOS 
compensation of commissioner......-...... cerea 185 
chief of police, official power, .........22e2.e.6- 138, 184 
fees of chief of police and police judge.........,..,. 184 
bond of-chief of police... 2.22... cee cece erence eeeenes IBE 
oath of policemen... ...- ccc cece ence ree eer eeenes .. 134 
office of recorder abolished. |»... esve esesese esere eee 135 
- ofiice of marshal abolished... .......s....ccee ee ec ane 185 
lots when sold, if they bring more or less than as- 
sessment, how treated.........scccccevvsveveresecee 186 


: T 


Trustees of Trinity school, act to disincorporate............-. 117 
Tualatin River Navigation and Manufacturing Company.... 171 
authorized to divert water of Tualatin river 
for the purpose of constructing canal and 
LOCKS... cece cccee eee esenane seesntrevegere LTZ; L7G 
when to commence, tolls Of.........e0eseneeee 173 


SENATE JOINT RESOLUTIONS. 


S. J. R. No. I— 


Requiring secretary of state to furnish members of leg- 
islature with laws of 1865, 1866 and 1868; also journals 
wo and rules of senate... .ccccese ccc s been ccees teresse > see 177 


= S. J. R. No. 2— 
Commiitee of both house to Wait of governor and in- 
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S. J. 


form him of their organization and readiness to receive 
communications, ............ 22. Mewdsesesuieeaevenee 177-8 


R. No. 3— 


Order to publish 1,000 copies of governors message, and 
1,000 copies of inaugural address, and accompanying 


MOCUMENIS? isbn w5-5 ded iwidwotisaeedeysies Ratha eats oe 178 
S J. R. No. 5— 

Secretary of state to furnish laws for judges of supreme 

court and officers of both houses . ........ 2.2 ec e eee 178 
8. J. R. No. 6— . : 

Committee to report joint rules ... ... ewe ner en ag > 1 

s a& 7 

S. J. R. No. TH 


Re J. 


Senators and representative in congress requested to 
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near north bend of Humboldt in Nevada to Rogue river 
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8. J. R. No. 11— 


Requesting our senators and representative to have P. 
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8. J. R. No. 18— 
Senators and representative requested to use influence 
to abrogate treaty between U. 8. America and Ta Tsing 


S. J. R. No. 19— ° 
Senators and representative requested fo use influence 
to procure appropriation to construct locks around the 
Willamette falls.ccacss coc cveds stb ber dint ecWeesaeaeneses 185 


S. J. R. No. 24. 
Secretary of state to print 500 copies of school laws and 
revenue LAWS 0.0 c cece ence ccc e ca cteseertecnsacneasewesnees 1877 
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Committee to investigate official conduct of state of- 
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S, J. R. No. 29— 


Election of librarian, clerk of supreme court, superin- 
tendent of public instruction, pilot commissioners, reg- 
ister of Jands, Le Grand district; and penitentiary com- 
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S. J. R. No. 80— 
Rejecting 15th amendment. .,.s.ssessseessreesos ..190, 191 
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Committee to inform Governor that the legislature is 
, Yeady fo adjourn....ssssosesereosrueraprosesseeeseaseess 191 
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H, d. R. No. §— 
Committee to inquire into condition of insane, and to 
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provide for themM........eseseresssese soososasa roenasoaeseeee tororresreseese 192 
EL. d. R. No. 190— 
Enlarging committee to visit insane......... seoses Srenareceas 192 
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Secretary of state to procure 100 copies of law for the 
election of U. B, Benator... sensesssesenosaeone sves ossersassoreoa 19B 


H. d. R. No. 13— 


Both houses to meet in joint convention and canvass 


vote for U. 8. Senator............ leneaeee vees censeense soteene ee vanessa 193 
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Committee to examine books &c. of penitentiary ... ..... 194 
H. J. R. No. 18— 
: Requesting senators and representative to procure land | 
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E. J. R. No. 20— 


Secretary of state to distribute laws to the county 
clerks in this Bfate..csse cscs cescsncss sosce secs vessessssa roere ~ 195 


E. J. R. No. 21— 


Increased compensation to chief clerks and assistants... 195 


H. J. R. No. 22— 7 


Committee appointed to examine books of secretary of 
state and state treasurer... cesses acoracane na sacsssreracsece 196 


H. J. R. No. 23— 


Senators and representative requested to procure appro- 
priation to remove obstructions in Willamette river...... 197 


H. J. R. No.,25— 


Asking congress for land grant to construct military 
road from Eugene City, Lane county, to junction of 
t Crooked river and Ochoco creek, Wasco county............ 108 
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H. J. R. No. 26— 
Asking congress for land grant to build railroad from 
Corvallis to Yaquira Bay. icc... ccc eereesees conenenee saveneaen se . 199 
H. J. R. No. p R 


Requesting commissioner of general Iang office of U. 
S. to approve sclections of indemnity school Jands...... 199 


H. J. R. No. 29— 

Making provision for instruction of mutes............-.200, 201 
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Secretary authorized to draw warrant in favor of W. E. 
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Governor authorized to fill vacancies if Legislature fails 
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JOINT MEMORIALS. 
S. J. M. No, 1— 


Asking for extension of time for Governor to select land, 
the proceeds to apply to erecting public buildings, to 
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S. d. M. No. 3— 
To remove Indians from Siletz Reservation and Alses 
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S. J. M. No. 4—— * 
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Asking land graut for wagon road from Snag Harbor, 
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H. d, M. No. J= 
~ Asking for mail service in southern and southeastern 
OLELON,..+007 ornesvece coversene errare seeese nesesnsecaue serrerves sevescses UD, 210 


H. J. M. No. 2— 


Asking for appropriation to improve the Umpqua 
TEVED orses SFUAETEES PHAHHE CHAOS AEH HOHE SU ERES SEEKER DES isens a0; 211, 212 


E. J. 2 M. No. 3— 
Asking Congress to make boundary of Oregon conform 
to boundary fixed by State Constitution... ...,,..........212, 218 


H. J. M. No. 4— 


Asking appropriation of land for wagon road from Win- 
nemucca, Nevada, to Pendleton, Umatilla county...218, 215 
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Moffet, Walter and A. Meir, vs. Stephen CofNn.s.essses eres saveen 
McDonald, James, vs. David Evans... seeresse orree siednles yess 
MeCalla, Robert, Va. Multnomah county... Coe ce eeen Seveesens oeseesaee 
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TO DECISIONS OF THE SUPREME COURT. 


g 
ASSIGNS. 
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= 
“Assigns ?—This word is necessary in a covenant for quiet 
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enjoyment to giantee—Moffet d Bere? i... cc ceeecesee serere 220 
APPEALS. 
Appeal and writ of review are concurrent remedies—Schirott 
& Groner vs. Phillippi & Coteman....... alei aee aE r 223 


The expiration of a right to appeal as to time does not extin- 
92 


guish the right to a review—JB...... s sere er soseeren nes o ee 283, 


A judgment may be reversed or modified as to the pure ques- 
tions of jaw, at any time during the limit assigned for 
review—JB.......+. eer w ER Sees CREE ET Oe Heenan FRET s sases Fee +o og UE ee 223 


4 


Tn order to perfect an appeal the notice of appeal, on its filing, 
must be accompanied by proof of service 1n the form of 
an indorsement thereon—Bridget Briney vs. Lewis MM. 
MDDOT I EE E ago Sach gag x bia vata a shedeu E EE | 


A subsequent making or amendment of such proof could 
only be done by leave first obtained from the Court be- 
low—J6 SHEL ORHOCE ESOS DES ESAPOe cesespet u v HEPesEedene See reree evoe © possesses 251 
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The statute in regard to the time within which the undertak- 
ing on appeal is required to be filed, should in all cases 
be strictly complied with—Cany: n Road Company vs. 
B., F, LAWr OCC ssesecses scene cneese sects cosoneaes osansa oveesssssenananen QUT 
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A failure to file undertaking within the time requir éd is fatal 
to the appeal—J0.... enep enecnenrseeences cose aenapenneteaesapersseses cae DIB 


CONTRACT. 


A contract which is not severable, if void in part, is void In 
whole—Thomas Banks ve. S. H. Crow. sesese ss csevsccenepessese 269 


Court will not permit a party to prove a legal contract differ- 
ent in an essential particular from the one charged 
—1b 00 OF ORO OMEe REET CEO Oe MOLEEEETE FEF ETHED OPED OOED PERRED RESTS OBFEH sone 272, 273 
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When a contract set up is not relied on pleading should be 
amended accordingly—Zo.... wesereospeees eresse sasess osssessse AT 


COUNTIES. 
æ 


Counties gre liable for injuries to persons occurring by reason 
of bridges on county roads being out of repair—lobert 
MoCalla vs, Multnomah County... cervesreeccesveessarrsescveser 268 


County is liable for negligence of supervisor—JZD....... sss.. seess 264 


COSTS. 


Li 

Costs may be recovered off ‘corporation unless costs are 
tendéred to defendant before commencement of the 
action. A tender made on the day of trial is not legal 
—O, C R. R. Co. v8. A. I Wiser iestgeee cecsevese spsoneseennees 284 


Costs not allowed to both parties in any case—James McDon- 
ald vs. David Evans. ssvecsssccvanensdvesene peasssace sepussens caeetsvepae COO 
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DISBURSEMENTS, 


A bill of disbursements must show that each item is a separ- 
ate ċlaim, and must be briefly but particularly set forth, 
just as each cause of action must be stated— Wilson vs, 
Cty Of SACI ceaesevese nssinense ssonseese cossannse canerqnca nesses apeeenses 224 
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Each item or part of item objected to should only appear in 
an amended statement when further showing is re- 
quired, with all the facts necessary to show justness of 


the claim, ete. [See form.J—TO.... ee o ser se sraresorevresreres 225 
Perjury would lie, if facts to which affiant’s attention was 
called and afterwards sworn to, were untrue—Jb.......... 225 
DEFENSE, 


A defendant has his choice te rely upon a legal defense, or, 
choosing to omit that, may plead value or damages, or 
both. Legal defenses must. be pleaded separately; if 
pleaded, issues of merit cannot pe joined with them— 
0. ©. R. R, Co, vs, A, E. Witt sncsseecesees enveccces sescsnsonenvecs ZOL 
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LIENS. . 
The taking of a mortgage is a waiver of a vendor's lien—G. 
A. Pease, administrator, vs. James K. Kelly, et alunen 242 


A judgment lien on real estate is an incident to the judg- 
iaent, and is a liability incurred—kR. H. Dearborn vs. 


James J- PON ccnsresnciscienccssobesesqutsdianseceseue's devecsses cove rar LSE 
Every issue of an execution extends the lien for five years 
—Ib PPP Mere ret Cer sessen voter cet irr r art Tilt ee ire Terer ess wont ae venteceee © 283 
x MORTGAGES. 


That a suit by a mortgagee to forclose a mortgage upon real 
estate must be commenced within ten years after its 
maturity—James Anderson vs. T, J. Batter isscccse sesccesee 265 


Held that such suit 1s not for “the determination of any 
right or claim to, or interest in real property;’’ that a 
mortgage creates no right to or interest in the land 
mortgaged; that it is only alien thereon, similar in 
character to the lien created by judgment generally. 
The time a mortgagor resides out of the State shall not 
be deemed a part of period of LrMitation.n.ss sesreses cere 265 
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LANDS. 


A “ possessory right’! to lands*in Oregon under joint occu- 
pancy of the “north-west coast of America westward of 
Stony Mountains? by Great Britain and the United 
States under treaties of 1818, 1827, and 1846, gave no title 
to the océupant, or his heirs, to the land, higher than a 
mere possession of the land actually occupied during 
the tıme it was so o¢epied-~-Cowaniah, et al, vs. D. B. 
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The constitution does not mean that the compensation allowed 
for lands appropriated for purposes of right of way of a 
railroad, shall be irrespective of any additional value 
given to other lands of the same owner, The compen- 
sation is secured by award of the jury in view of the 
whole case—Oregoa CŒ R. R. Co. vs. A. E. Wait.....2382, 238 


Fencing along the track is a question involved in the issue 


submitted to the jury. —Z6,.,..... BETTVE GOOKhER FeeETe OFEETS FONteOSEN BOE 283. 
: NAVIGABLE STREAMS. 


Any stream in this state is navigable on whose waters logs or 
timber can be floated to market, and it is 4 public high- 
way for that purpose. It is not necessary that said 
stream be navigable the whole year to constitute it 
such—J. S. Felger & Wm. Pearson va. F, E. Robinson 
d Wm. F, HErndONn.aseeesseovsesersnorseesuos esses deasousse suossa sseses 20 


Common law of England making the ebb and flow of the 
tide a test of navigability, is not applicable in the Uni- 
ted States.—Peter A. Weise vs, Samuel SMit. vere erer ZET 


Although the riparian owner has an absolute right to enjoy 
his land in all proper waya, the publie may navigate 
the stream.—JO......... CORES EHEE KEKE Oe VET EOe EESERE OE ETES OHRESESEE DEKE EH EES 249 


Riparian owner is entitled to protection from unnecessary in- 
trusion.—Z0,...... SPSCSCHSEOS SEHD TKS ST PEPE TESTS COSHSS CESETH SCHHECH ELS CHEFESTED OF 249 


A boom, if kept attached too long, becomes an obstruction. 
Reasonable time, question of fact for the JUTY....0. sesse 250 
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OUSTER. . f 


There must be an ouster, either actual by being put out, or 
constructive by surrendering to the paramount title, be- 
fore the purchase money can be claimed.— Henry Fail- 
dng, et al, V8. A. M. OBDON. ccrcce cesses aeenen sce esser oe 


SUPERVISORS. ' 


Supervisor is liable to an action by the county for use of 
county, on failure to perform his duty.—2obert d. 
AeCalla ve. Multnomah County cries ces ce cccceveteccssanerseee 263 


TITLE. 


Whatever is annexed to the freehold, is real estate, and a 
controversy concerning any such article involves a 
question of title under the code.—T. Crossman vs, Hen- 
TY LAN CHacscese sees Steen eeeee ceenne peseseaae ne seep eweeree veseedae areseease 241 


WILLS. 


If decedent makes his mark, is a good execution of the 
will._—Joshua B. Pool vs. Wm. Ge BUŢUMessre soror cesescees 258 


If the decedent affixed his mark to the paper, it is a signing, 
without the name being written at the place of sign- 


ing—Ið wcrcsrvccvescee cocssenescce caves scteecsencsvsscees seseees oe seese o ZOO 


When it does appear that the testator made his mark, and it 
does not appear that the witness wrote or_signed the 
testator’s name by his direction, it is a signing of the 
WELL LO. ysee ses neres s 262 
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